UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

CASE NO.: 08-62000-CIV-ZLOCH
MARTHA and THEODORE J. GETSEE, JR.


Plaintiffs,
vs.







LIBERTY MUTUAL FIRE INSURANCE COMPANY,


Defendant.


________________________________________/
PLAINTIFFS’ MOTION FOR REMAND AND 
INCORPORATED MEMORANDUM OF LAW 

COMES NOW, the Plaintiffs, MARTHA and THEODORE GETSEE, JR. (“MR. and MRS. GETSEE”), by and through their undersigned counsel, hereby files their Motion for Remand and Incorporated Memorandum of Law, and as grounds therefore states as follows: 

1.
On or about October 15, 2008, MR. and MRS. GETSEE filed their Complaint in the Circuit Court of the Seventeenth Judicial Circuit in and for Broward County, Florida, Case No. 08-53134 regarding violations of Florida’s Unfair Methods of Competition and Unfair or Deceptive Acts or Practices statutes, pursuant to Florida Statute §626.9541 and §624.155, against the Defendant, LIBERTY MUTUAL FIRE INSURANCE COMPANY (“LIBERTY MUTUAL”).

2.
On December 12, 2008, LIBERTY MUTUAL filed its Notice of Removal based on diversity of citizenship. 

3.
For diversity jurisdiction to be available, not only must all adverse parties in the suit be completely diverse in regards to citizenship, but LIBERTY MUTUAL must also prove that there is at least $75,000.00 in controversy at the time the complaint is removed.  

4.
MR. and MRS. GETSEE assert, as of the day of filing this Motion for Remand, all known actual incurred compensatory extra contractual damages are less than $75,001.  
LIBERTY MUTUAL only asserts as a basis for its Notice of Removal that:

Plaintiffs seek recovery for various categories of damages.  These damages include: (1) unspecified actual and compensatory damages that exceed $15,000; (2) expenses related to the public adjuster that Plaintiffs allegedly retained for purposes of the insurance claim; (3) attorney fees and costs in the instant bad faith litigation; (4) post-judgment and pre-judgment interest; (5) disgorgement of ‘all unlawful or illegitimate monies Defendant profited by its bad faith claims handling practices’ that were caused as a result of Liberty Mutual’s alleged general business practice of acting willfully, wantonly, maliciously and/or in reckless disregard for the rights of its insureds; and (6) punitive damages. . . . . 

Given the unspecified damage claim of at least $15,000, the claim for attorney fees in this insurer bad faith action, and the claim for punitive damages, the amount in controversy more likely than not exceeds $75,000.  
(Refer to Docket No.1) 

Importantly, no where in MR. and MRS. GETSEE’S Complaint do they allege anything more than the $15,000.00 jurisdictional requirement for Circuit Court.  (Complaint at ¶1).  Furthermore, LIBERTY MUTUAL’S conclusory statement that the jurisdictional amount of this Court has been satisfied is insufficient to confer federal court jurisdiction. LIBERTY MUTUAL has not proffered any evidence to show that the jurisdictional amount of this Court has been satisfied.  LIBERTY MUTUAL merely speculates that the damages exceed $75,000.00 because it wants to invoke the jurisdiction of this Court. Such a showing by LIBERTY MUTUAL is insufficient, and as such, this action should be remanded. 

5.
MR. and MRS. GETSEE have filed their Motion for Remand within thirty (30) days of LIBERTY MUTUAL’S filing of its Notice of Removal.  Therefore, this Motion for Remand is timely. 

6.
MR. and MRS. GETSEE have incurred attorney’s fees and costs in conjunction with the filing of this Motion for Remand.  If MR. and MRS. GETSEE’S Motion for Remand is granted, they respectfully request this Court enter an Order requiring LIBERTY MUTUAL to pay “just costs and any actual expenses including attorney’s fees incurred as a result of the removal.”  See 28 U.S.C. §1447(c).

7.
For all of the above reasons and for those stated within the following memorandum of law, MR. and MRS. GETSEE’S Complaint should be remanded to the Circuit Court of the Seventeenth Judicial Circuit in and for Broward County, Florida.  


WHEREFORE, the Plaintiffs, MR. and MRS. GETSEE, respectfully request this Court to:


1.
Remand this case back to the Seventeenth Judicial Circuit Court in and for Broward County, Florida; 


2.
Award MR. and MRS. GETSEE reasonable attorney’s fees and costs incurred in conjunction with preparing this Motion for Remand; and 

3.
Grant any other relief this Court deems just and proper.

MEMORANDUM OF LAW IN SUPPORT OF PLAINTIFFS’
MOTION FOR REMAND 

I.
APPLICABLE FEDERAL STATUTES AND RULE
Federal Statute 28 U.S.C. §1332, entitled, “Diversity of citizenship; amount in controversy; costs,” states in pertinent part:

(a)  The district courts shall have original jurisdiction of all civil actions where the matter in controversy exceeds the sum or value of $75,000, exclusive of interest and costs, and is between –

(1) citizens of different states;

(2) citizens of a state and citizens or subjects of a foreign state;

* * *

28 U.S.C. §1332(a) (2008).


United States Code §1447 (2008) entitled, “Procedure After Removal Generally,” provides in pertinent part:

(c)  A motion to remand a case on the basis of any defect other than lack of subject matter jurisdiction must be made within 30 days after the filing of the notice of removal under section 1446(a).  If at any time before final judgment it appears that the district court lacks subject matter jurisdiction of the jurisdiction, the case shall be remanded.  An order remanding the case may require payment of just costs and any actual expenses, including attorney’s fees, incurred as the result of the removal.  A certified copy of the order of remand shall be mailed by the clerk to the clerk of the State court.  The State court may thereupon proceed with such case.

28 U.S.C. §1447(c) (2008).

II.
FEDERAL DIVERSITY JURISDICTION 

A.
Burden 


“The burden of establishing federal jurisdiction falls on the party attempting to remove a case from state court.”  Golden v. Dodge-Markham Co., Inc., 1 F.Supp.1360, 1362 (M.D. Fla. 1998); see also Calbalceta v. Standard Fruit Company, 883 F.2d 1553 (11th Cir. 1989) (Florida) (motion for remand, the burden rests on removing party to show the action was properly removed); Woods v. Firestone Tire & Rubber Company, 560 F.Supp. 588 (S.D. Fla. 1983).  The removing defendant has the burden of proving the existence of federal jurisdiction.  Tapscott v. MS Dealer Service Company, 77 F.3d 1353, 1356 (11th Cir. 1996), abrogated on other grounds.  Accordingly, the district court is required to resolve all doubts about federal jurisdiction in favor of remand.  Id.  

The court’s removal jurisdiction must be strictly construed.  Burns v. Windsor Insurance Company, 31 F.3d 1092, 1095 (11th Cir. 1994).  “[W]here a plaintiff and defendant clash about jurisdiction, uncertainties are resolved in favor of remand.”  Burns v. Windsor Insurance Company, 31 F.3d 1092, 1095 (11th Cir. 1994), citing Boyer v. Snap On Tools Corp., 913 F.2d 108 (3rd Cir. 1990); Coker v. Amoco Oil Company, 709 F.2d 1433 (11th Cir. 1983).


B.
Doubt As to Federal Jurisdiction.
Where there is any doubt concerning the jurisdiction of the federal court on removal, the case should be remanded.  Woods v. Firestone, 560 F. Supp. 588 (S.D. Fla. 1983).  Jurisdiction should be retained only where jurisdiction is clear.  Id.  The federal district court must remand to the state court any case that was removed improvidently or without necessary jurisdiction.  Glaziers, Glassworkers, Inc. v. Florida Glass & Mirror, 409 F. Supp. 225, 226 (M.D. Fla. 1996).

III.
LEGAL ARGUMENT

28 U.S.C. §1332 makes it clear that the $75,000.00 jurisdictional amount must be proven before federal jurisdiction can be invoked.  Other federal courts, under similar circumstances as this case, have denied a petitioner’s request for removal. For example, in Tago v. Clarendon National Insurance Company, Case No. 8:05-cv-1634-T-23EAJ, filed in the United States District Court Middle District of Florida, Tampa Division, this Court found that the petitioner’s notice of removal was deficient for failure to provide sufficient justification to substantiate that the federal threshold had been met.  (See attached Exhibit “A”).  

In Ralph Sander Smith v. Hanover Insurance Company, Case No. 8:06-cv-829-T-26EAJ, filed in the United States District Court Middle District of Florida, Tampa Division, Judge Lazzara, sua sponte, considered the issue of federal jurisdiction, and found that the Defendant failed to satisfy its statutory duty by proving that the amount in controversy exceeded $75,000.00.  (See attached Exhibit “B”). 

In Pearl Artist & Craft Supply Co. v. Allianz Global Risks US Insurance Company, Case No. 06-22172-CIV-HUCK/SIMONTON, filed in the United States District Court Southern District of Florida, Judge Huck, sua sponte, held that the parties cannot confer jurisdiction by consent and as such conclusory allegations that the jurisdictional amount has been satisfied are insufficient.  (See attached Exhibit “C”).   
In Carl Frith v. Auto-Owners Insurance Company, Case No. 8:07-cv-521, filed in the United States District Court Middle District the court, upon the insured’s Motion for Remand, agreed with the assertion that Auto-Owners was merely speculating that the damages must exceed the $75,000 threshold and proffered no logical basis for asserting that a “fair reading of the Plaintiff’s complaint” would support its position, and thus Granted the Motion for Remand.  (See attached Exhibit “D”).  Judge Susan C. Bucklew specifically held that Auto-Owners’ mere assertion that “[a] fair reading of the Plaintiff’s Complaint and Exhibits attached thereto reflects that the matter in controversy herein exceeds $75,000.00, exclusive of fees and costs” did not meet its burden without any reliance of “any records, or any admission or interrogatory response by Plaintiff, to support this assertion.”  (See attached Exhibit “D”).  Auto-Owners again filed a second Notice for Removal, wherein again the court found it did not again proffer sufficient evidence to substantiate the jurisdictional amount did not exceed the $75,000 threshold.  (See attached Exhibit “E”).

The federal courts in Florida have narrowly construed all uncertainties regarding whether removal is proper in favor of remand.  Similarly, all uncertainties in this matter should be resolved in favor of remand as well.  Any wild guess or speculation as to what the damages may be in the future should be given no weight. The test is what the damages are proven to be at the time of removal.   

The Complaint contains no specific claim for damages and LIBERTY MUTUAL has not proffered any evidence to prove that the amount at issue at the time of removal exceeds $75,000.00.  As the only basis for LIBERTY MUTUAL’S assertion that the amount in controversy exceeds $75,000 were mere conclusory statements concerning the amount in controversy.

The first conclusory statement was “(1) unspecified actual and compensatory damages that exceed $15,000.”  The substantative issues of MR. and MRS. GETSEE’S Complaint has always been LIBERTY MUTUAL’S breach of its statutory claims handling duties, pursuant to Florida Statutes §627.155 and §626.9541, in the adjustment of MR. and MRS. GETSEE’S insurance claim by, inter alia, failing and/or refusing to adjust the insurance claim honestly and fairly, and with due regard for MR. and MRS. GETSEE’S interests.

No where does MR. and MRS. GETSEE’S Complaint allege an amount in dispute, nor state with specificity an amount in which it seeks in the unfair claims practices cause of action.  In fact, the only reference to an amount in dispute is paragraph 1 of Plaintiff’s Complaint which states as follows:

This is an action for damages in excess of Fifteen Thousand and No/100 Dollars ($15,000) exclusive of pre-judgment interest, court costs, and attorney fees.

(Refer to Plaintiff’s Complaint, ¶ 1).  Importantly, in response, on December 12, 2008, LIBERTY MUTUAL filed its Answer and Affirmative Defenses, answering paragraph no. 1 as follows:

Liberty Mutual admits that this purports to be an action for damages in excess of $15,000, exclusive of prejudgment interest, court costs, and attorney’s fees.  

(Refer to Defendant’s 12, 2008, Answer and Affirmative Defenses).  LIBERTY MUTUAL does not admit that the claim is over $15,000 just that it “purports to be an action” that shall exceed $15,000.  Therefore, LIBERTY MUTUAL does not even believe the claim’s damages exceed $15,000.  Accordingly, LIBERTY MUTUAL itself is denying that this matter exceeds $15,000 in controversy asserting apparently that MR. and MRS. GETSEE have not even suffered any damages whatsoever, therefore the amount in controversy is zero.  Therefore, it is clear LIBERTY MUTUAL does not contend the amount in controversy is over $75,001.  MR. and MRS. GETSEE assert, as of the day of filing this Motion for Remand, all known actual incurred compensatory extra contractual damages are less than $75,001.  
The second conclusory statement was “(2) expenses related to the public adjuster that Plaintiffs allegedly retained for purposes of the insurance claim.”  No damages have been claimed as a result of the Public Adjuster in the Complaint.  The actual damages sustained related to payment of the Public Adjuster fees was only $1,441.  When added in the totality of the compensatory damages does not exceed the $75,001 jurisdictional threshold. 
The third conclusory statement was “(3) attorney fees and costs in the instant bad faith litigation.”  LIBERTY MUTUAL asserts that this Court may consider plaintiff’s attorneys fees in determining the amount in controversy.  LIBERTY MUTUAL, however, makes no attempt to proffer any evidence of the current amount of Plaintiffs’ attorney’s fees or the specifics of the fee agreement between MR. and MRS. GETSEE and their counsel, but merely cites to a potential award of attorney’s fees to MR. and MRS. GETSEE if successful in the unfair claims handling practices cause of action.  The attorney’s fees and costs at this time are unknown.  The fees and costs to date are no more than $3,800.  This is just another speculative assertion being made by LIBERTY MUTUAL to support its argument.   

The fourth conclusory statement was “(4) post-judgment and pre-judgment interest.”  LIBERTY MUTUAL recites a potential claimed damage by MR. and MRS. GETSEE if they were to be successful in the unfair claims handling practices cause of action.  These damages, even if MR. and MRS. GETSEE were successful, may or may not be awarded or potentially even be permitted to make a claim for, as such these are too speculative to be used as a basis to substantiate that the damages shall be over $75,001 for removal.  
The fifth conclusory statement was “(5) disgorgement of ‘all unlawful or illegitimate monies Defendant profited by its bad faith claims handling practices’ that were caused as a result of Liberty Mutual’s alleged general business practice of acting willfully, wantonly, maliciously and/or in reckless disregard for the rights of its insureds.”  Again, LIBERTY MUTUAL recites a potential claimed damage by MR. and MRS. GETSEE, that if they were to be successful in the unfair claims handling practices cause of action, they may assert as a potential damage.  Unless LIBERTY MUTUAL was to stipulate that this is a valid damage, then this damage may support LIBERTY MUTUAL’S contention. 
   
The sixth conclusory statement was “(6) punitive damages.”  MR. and MRS GETSEE do also assert that they may have a potential “Punitive Damage” claim, but as of this date, none had been pled in their Complaint.  MR. and MRS GETSEE’S prayer for relief expressly states:     

WHEREFORE, the Plaintiffs, MARTHA and THEODORE J. GETSEE, JR., demand judgment against the Defendant, LIBERTY MUTUAL FIRE INSURANCE COMPANY, for actual and compensatory damages, punitive damages, post judgment interest and pre-judgment interest, costs, attorney fees, disgorge of all unlawful or illegitimate monies Defendant profited by its bad faith claims handling practices of unfair insurance claims practices utilized against its insureds, including but not limited to, any interest or monies Defendant made from such unlawful or illegitimate monies, as well as any other damages and relief that are deemed just and proper by this Court.

(Refer to Plaintiffs’ Complaint, page 14).  In Florida, a plaintiff does not have the right to plead and claim punitive damages without the requirement of having to comply with the Florida’s statute for the proffering of evidentiary facts that would support an award of punitive damages pursuant to §768.72 Florida Statute; see also, Globe Newspaper v. King, 658 So.2d 518 (Fla. 1995) (holding that, absent a proffer of evidentiary support filed in a Florida state court, a plaintiff may not plead entitlement to punitive damages).
  MR. and MRS GETSEE have not filed a motion yet to amend their Complaint to add Punitive Damages, nor has any hearing been scheduled on the issue.  

Since LIBERTY MUTUAL has not met its burden, this case should be remanded. It is doubtful that LIBERTY MUTUAL would admit that there are valid claimable damages by MR. and MRS. GETSEE that do, not just “may” or “could,” exceed $75,000.00. 
In summary, LIBERTY MUTUAL’S conclusory statements concerning the amount in controversy are inadequate to confer federal jurisdiction and in view of the presumption against federal court jurisdiction, this Court should remand the case back to state court.  MR. and MRS. GETSEE filed their Motion for Remand within thirty (30) days of LIBERTY MUTUAL’S filing of its Notice of Removal.  For diversity jurisdiction to be available, not only must all adverse parties in the suit must be completely diverse with regards to citizenship, but LIBERTY MUTUAL must demonstrate that there is at least $75,001 in controversy to satisfy the diversity requirements.

IV.
ENTITLEMENT TO ATTORNEYS’ FEES AND COSTS


MR. and MRS. GETSEE incurred attorneys’ fees and costs in conjunction with the preparation of this Motion for Remand.  28 U.S.C. §1447(c), as amended in 1998, provides in relevant part that “[a]n order remanding the case may require payment of just costs and any actual expenses, including attorney fees, incurred result of the removal.”  The intent of the statute is to reimburse a party, like MR. and MRS. GETSEE, who have incurred expenses in attacking an insufficient removal. 
 V.
CONCLUSION


The burden of establishing federal jurisdiction rests upon the party seeking removal.  This Court lacks jurisdiction because LIBERTY MUTUAL has failed to meet its burden in proving that the jurisdictional threshold has been met for federal jurisdiction. Therefore, this case should be remanded to the Seventeenth Judicial Circuit in and for Broward County, Florida. 

s/ DAVID J. PETTINATO, ESQUIRE

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that on December 23, 2008, I electronically filed the foregoing with the Clerk of Court by using the CM/ECF system which will send a notice of electronic filing to the following: Mark S. Shapiro, Esquire, Akerman Senterfitt, One Southeast Third Avenue, 28th Floor, Miami, FL 33131.




















s/ DAVID J. PETTINATO, ESQUIRE
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� 	Notably, the pleading entitlement to punitive damages in federal court however does not follow the same requirement.               
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