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reversed, and the cause remanded for a new
<rial.
Reversed.

STEELE, C. J., and GABBERT, J., con-
cur.

HARTFORD FIRE INS. CO. v. HAMMOND.

LIVERPOOL & ILONDOXN & GLOBE INS.
CO. v. SAME.
(Supreme Court of Colorado. Nov. 4, 1907.)
1. CONTINUANCE — ABSENT WITNESSES — AD-
MISSTON OF FACTS.

Under the express provisions of Code Civ.
Proc. § 177. defendant’s application for a con-
tinuance for absence of a witness was properly
denied where plaintiff admitted that, if the wit-
ness was present, he would testify as stated in
the affidavit for a continuance.

[Ed. Note.—For cases in point, see Cent. Dig.
vol. 10, Continuance, § 115.]

"2, SAME—ABSENCE OF ATTORNEY.

Where defendants were represented by able
counsel, and it was not shown that he did not
.fully present the matters on which defendants
relied or that defendants were in any way preju-
diced because they were not represented by other
counsel, the denial of a continuance because de-
fendant’s main attorney was too ill to attend the
trial was not an abuse of the trial court’s dis-
cretion,

[Ed. Note—TFor cases in point, see Cent. Dig.
vol. 10, Continuance, §§ 51-57.]
3. NEW TRIAL—GROUNDS—ABSENCE OF WIT-
NESS—DILIGENCE OF PARTY.

Where a continuance for the absence of a
witness was denied because plaintiff admitted
that, if the witness was present, he would testi-
fy as stated in the affidavit for a continuance,
defendant was not entitled to a new trial be-
cause the witness, if present. would have testi-
fled to matters in addition to those recited in
the application for a continuance.

4. APPEAT—VERDICT—CONFLICTING EVIDENCE
—REVIEW. .

A verdict supported by competent testimony
on an issue on which the evidence was conflict-
ing. fairly submitted, will not be disturbed on
appeal. .

[Ed. Note—TFor cases in point, see Cent. Dig.
.vol. 3. Appeal and Error, §§ 3935-3937.]
5. INSURANCE—PROOF OF L0SS—WAIVER.

Where' defendant insurance companies re-
fused to pay a loss, not because of the absence
of a statement or proof of loss. but because they
contended insured overestimated the amount. in-
sured’s failure to file proofs of loss as required
by the policies was waived.

[lld. Note—For cases in point, sce Cent. Dig.
vol. 28, Insurance, §§ 1367-1373.]
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BAILEY, J. The same questions are pre-
sented in each of these cases, and we will
therefore dispose of them in one opinion.
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The first contention is that the court should
have granted a continuance of the trial, asked
for by defendants, appellants here. It ap-
pears that Charles F. Hawkins was a mate-
»ial witness on behalf of the defendants,
and that he was ill and unable to attend the
trial. Because of his absence defendants re-
quested a postponement, and filed an affi-
davit wherein were stated the facts which
Hawkins had been expected to ftestify to.
Plaintiff objected to a continuance, and ad-
rzitted that, if the witness Jawkins were
present, he would testify as stated in the
affidavit. When this was done, the applica-
tion for a continuance upon that ground was
properly overruled. Code of Civil Proc. §
177; Baldwin Coal Co. v. Davis, 15 Colo.
App. 371, 62 Pac. 1041; Florence Oil Co.
v. 0il Well Supply Co. (Colo.) 87 Pac. 1077.
It also appeared by the application for
the continuance that Sylvester G. Williams,
attorney for defendants, was ill and unable
to attend the trial. The defendants appear
to have been represented by able counsel,
and there, is no showing that the counsel

‘who tried the cases did not fully present

the matters, upon which defendants rely,
to the court and the jury, or that the de-
fendants were in any way prejudiced because
of not being represented by other counsel at
the rrial. In the case of Reynolds v. Camp-
ling, 23 Colo. 103, 46 Pac. 639, it appears that
the appellant at the time of the trial asked
for a continuance because of the absence of
This court said: “Perhaps Mr.
Hughes was more familiar with the contro-
versy than Mr. Dines, and for this reason
could have been of more assistance to the
defendant, but this would not entitle defend-
ant to a continuance as a matter of law. A
Iarge discretion is vested in the trial courts
with reference to such matters, and this dis-
cretion should be exercised according to the
circumstances of each case.” Other authori-
ties to the same effect are Byers v. McPhee,
4 Colo. 204; Roberts v. P’eople, 9 Colo. 438,
13 Yac. 630. We cannot see that the defend-
ants were prejudiced by the action of the
court, or that there was any abuse of the dis-
cretion vested in the court in such cases.
Defendants requested a new trial. This ap-
plication was based upon several grounds,
only two of which are argued in the brief.
namely, that defendants were prejudiced
because of the unavoidable absence of Mr.
Williams the counsel, and it is contended
that, however able the counsel might have
been who represented defendants at the trial,
he was not as well informed as to the par-
ticulars of the case as Mr. Williams. As
has Dbeen seen in the case of Reynolds v.
Campling, supra, this does not afford defend-

~antg the right to a continuance as a matter of

law, and, of course, after the application for
a continuance had been refused, it would not
afford ground for a new trial. The defend-
ants claim, also, in this application that, if
the witness Hawkins had been there, he




Colo.)

would have testified to some matters in ad-
dition to those set forth in the application
for a continuance. This does not afford
ground for a new trial, because the defend-
ants should have set forth fully in their affi-
davit all that they expected to prove by the
absent witness.

The insurance policies upon which these
actions were brought contained a clause to
the effect that, in the event of a disagreement
as to the amount of loss, the same should be
ascertained by two competent and disinter-
ested appraisers, the insured and the com-
vany each to select one and those two to
select a competent umpire, and, in the event
of the disagreement of the two, the differ-
ences to be submitted to the umpire. This
was not done. There is evidence tending to
show that the defendants appointed an ap-
praiser residing at Pueblo, and that the
plaintiff appointed an appraiser residing at
Rocky TFord, the city in which the loss by fire
was sustained. For some reason which is
not apparent, these two appraisers failed to
meet, the defendant companies contending
that they received no notice of the appoint-
ment of the plaintiff’s appraiser, and plaintiff
contending that he had notified them. After
several weeks, the plaintiff repaired the dam-
age to the property in order to avoid the
vacating the the premises by his tenant, and
then brought this action. Defendants con-
tended that the plaintiff should not have
been permitted to recover in this action, be-
cause the matter should have been submitted
to the appraisers to determine the amount of
the loss before the action was brought. The
court’s instructions to the jury were to the
effect that, if the failure to have the dam-
nges appraised was the fault of the plaintiff,
they should find for the defendants, and, if
the fault was with the defendants, they
should find for the plaintiff. These instruc-
tions were proper, the jury found for the plain-
tiff, and this finding is supported by competent
testimony. The question having been fairly
subniitted to the jury, we will not disturb
their findings.

The pulicies also contained a provision that,
in case of loss by fire, the insured should
within 60 days thereafter render a state-
ment to the company, signed and sworn to by
the insured, and containing a statement
called the proof of loss. This was not fur-
nished, and it is contended that they should
not be held to pay the loss because of the
absence of such statement. At the time of
the fire the plaintiff immediately notified the
local agents of the companies, and they by
wire notified the companies themselves at
their home offices. Shortly after that, ef-
forts were made upon the part of the plain-
tiff and representatives of the defendants
to determine the amount of the loss, adjust
the same, and arrive at a settlement. This
they were unable to do. The defendants then
appointed their appraiser,, and the plaintiff
appeinted his as hereinbefore stated. It was
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held in Hartford Imns. Co. v. Smith, 3 Colo.
425: “There must be a substantial compli-
ance with the terms of the policy in fur-
nishing the preliminary proofs before the
assured is entitled to any indemnity in the
case of loss, unless the company waived the
defects in the proofs or waived the proofs
altogether by putting a refusal to pay on
other grounds.” The refusal to pay in this
case was not because of the absence of this
statement or proof of loss, but because it
was contended that the insured overestimated
the amount of his loss, and, having based the
refusal upon grounds other than the ab-
sence of the preliminary proof, it is well
settled that that objection was waived. At-
lantic Ins. Co. v. Manning, 3 Colo. 224; Lamp-
kin v. Travelers’ Ins. Co., 11 Colo. App. 249,
52 Pac. 1040; Helvetia Ins. Co. v. Edward P.
Allis Co., 11 Colo. App. 264, 53 Pac. 242, and
other authorities cited in cases herein re-
ferred to. .

‘We are unable to find any error in the pro-
ceedings in fhese cases, and therefore are of
the opinion that each of the judgments should
be affirmed.

Affirmed.

STEELE, C. J., and GODDARD, J., con-
cur.,

] WESTERKAMP v. CHICAGO, B. & Q. RY.

CO.
(Supreme Court of Colorado. Nov. 4, 1907.)

1. RAILROADS—CROSSING ACCIDENT—CONTRIB-
UTORY NEGLIGENCE.

Plaintiff, with knowledge that a train was
about due, approached a railroad crossing, in an
inclosed milk wagon before daylight. He tes-
tified that, when 190 feet from the track, he
commenced looking toward the east and when
within 50 or 60 feet he stopped, looked, and lis-
tened, but neither heard nor saw a train, though
he noticed the switech and other lights between
one-quarter and one-half mile east of the cross-
ing, that he continued to look and listen, but
saw no train until just as his horses started to
cross the track, when the headlight of the loco-
motive approaching from the east flashed on
him, and he was struck. The railroad was on a
fill, and the crossing was but a short distance
west of g bridge over a river, From a point 23
feet before reaching the track, plaintiff’s view
was unobstructed for an indefinite distance to-
ward the east, and a witness who was in ad-
vance of plaintiff between 100 and 200 feet no-
ticed the train approaching as he crossed the
track when it was then between a quarter and
a half mile away. Held that. as plaintiff must
have seen the train if he had looked as he testi-
fied, he was negligent as a matter of law, and
could not recover.

[Ed. Note.—For cases in point, see Cent. Dig.
vol. 41, Railroads, §§ 1026, 1080-1083.]

2. SAME—ORDINANCES—RELIANCE.

Where, in an action for injuries to plain-
tiff at a railroad crossing, plaintiff testified that
he did not see the train which collided with his
wagon, ke cannot be heard to claim that in pass-
ing over the crossing ahead of the train he re-
lied on a city ordinance prohibiting the opera-
tion of trains within the city where the accident
occurred at more than six miles per hour.

[Ed. Note.—For cases in point, see Cent, Dig.
vol, 41, Railroads, § 1074.]




