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IN THE CIRCUIT COURT OF THE TWENTIETH JUDICIAL CIRCUIT, 
IN AND FOR CHARLOTTE COUNTY, FLORIDA 

THE ESTATE OF RANDALL LEE TAYLOR 
by and through its personal representative 
MARCIA TAYLOR, 

Plaintiff, 

vs. 

FLORIDA FARM BUREAU CASUALTY 
INSURANCE COMPANY, 

Defendant. 
I --------------

Case No.: 20000393CA 

PLAINTIFF'S RESPONSE TO DEFENDANT'S 
MOTION FOR SUMMARY JUDGEMENT AND MEMORANDUM OF LAW 

COMES NOW, Plaintiff, The Estate of Randall Lee Taylor, by and through its personal 

representative Marcia Taylor ("Plaintiff'), and files this Response to Defendant's Motion for 

Summary Judgment and Memorandum at Law. 

INTRODUCTION 

In response to Florida Farm Bureau Casualty Insurance Company's ("Defendant") 

Introduction paragraph contained in its Motion for Summary Judgment ("Motion"), Plaintiff 

submits that this Court may decide, as a matter of law that coverage is provided under the Policy 

and that the Plaintiff has standing to bring this suit. However, Plaintiff anticipates that Defendant 

will argue outside of the issues presented in its Motion for Summary Judgment and that issues of 

material fact may still need to be determined following the hearing on this Motion. In any event, 

Defendant's Motion is insufficient as a matter oflaw and accordingly, should be denied. 

UNDISPUTED FACTS 

1. Defendant issued a homeowners' policy with policy number 8571100 ("Policy") 

which provided coverage for the subject property located at 25460 State Road 70 East, Myakka 
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City, FL 34251 ("Property"). 

2. On or about November 12, 2018, Mr. Randy Taylor, an owner the of the Property, 

died. 

3. On or about November 22, 2018, Mrs. Marcia Taylor, personal representative of 

Plaintiff, and wife of Mr. Taylor, found Mr. Taylor deceased at the Property. 

4. Thereafter, Mrs. Taylor contracted with Accident Cleaners & Restoration, LLC 

("Accident Cleaners"), through an assignment of benefits ("AOB"), to perform mitigation services 

at the Property. 

5. Accident Cleaners was paid in full for the services it performed. 

6. Accident Cleaners executed an Affidavit stating, after it was paid in full, "Accident 

Cleaners relinquished and rescinded any rights it had under the aforementioned assignment of 

benefits and or the [Policy]. (Please see Affidavit attached as Exhibit "A") 

5. Biosweep performed mitigation services at the Property. 

6. Mrs. Taylor testified that Biosweep was paid in full for the services it performed. 

(Please see Mrs. Taylor's testimony on pgs. 30-31 lines 25-1 in the deposition Defendant 

previously filed with the Court) 

6. RJM inspected the Property and prepared a damage estimate for the rebuild of 

damaged areas of the Property. 

7. On or about December 4, 2018, Defendant opened a claim relative to damages 

complained of at the Property and assigned claim number 09P00845069. 

8. On or about January 8, 2019, Defendant sent Mrs. Taylor a denial letter of the claim 

asserting that "loss due to pollutants is not covered on [the Policy]" and citing the Pollution 

Exclusion in the Policy. (Please see Exhibit "B") 

2 



9. On or about January 10, 2019, Defendant sent Mrs. Taylor a denial letter of the 

claim asserting that she "was not an insured under the policy .... " (Please see Exhibit "C") 

10. The Policy provides the following Additional Coverages: 

13. "Fungi", Wet Or Dry Rot, Or Bacteria 

(Policy at Form FHO 04 32 04 02; Exhibit "D") 

11. On or about May 11, 2020, Plaintiff filed its Complaint against Florida Farm 

Bureau Casualty Insurance Company for Breach of Contract and Declaratory Relief. 

12. The issue before the Court is whether the Defendant's cited Policy Exclusion 

precludes all damages claimed under the Policy. 

MATERIAL DISPUTED OR MISSING FACTS 

13. Defendant fails to identify the specific substances found in the Property that it 

alleges are "pollutants" under the Policy and are the basis for excluding coverage of the claim. 

14. While Plaintiff submits that human remains do not come within the policy 

definition of pollution as a matter of law, at the very least the Pollution Exclusion's definition is 

ambiguous and raises disputed material facts requiring extrinsic evidence. 

MEMORANDUM OF LAW 

I. SUMMARY JUDGEMENT STANDARD 

It is axiomatic that on a motion for summary judgment, the Court must resolve all doubts 

regarding existence of issues against the movant and all favorable issues reasonably justified from 

the record are to be liberally construed in favor of the party opposing the motion. Davis v. 7-11 

Food Stores, Inc., 294 So. 2d 111 (Fla. 1st DCA 1974) Summary judgment cannot be granted 

where there remains any genuine issue of material fact left unresolved. Century 21, Inc. v. Novak, 

339 So. 2d 677 (Fla. 3rd DCA 1976) A case should be taken from the jury only where there is no 
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evidence upon which reasonable men could disagree and where it is clear as a matter of law one 

party must prevail. Echols v. The Hammet Co., Inc., 423 So. 2d 923 (Fla. 4th DCA 1982) A court 

may not resolve questions of fact, resolve conflicts in testimony or evidence, or enter judgment on 

disputed inferences drawn from the evidence. Burroughs Corp. v. American Druggist's Insurance 

Co., 450 So. 2d 540 (Fla. 2nd DCA 1984) It is especially important to note the well-settled 

principle that on a motion for summary judgment, the trial court may not try or weigh facts. Jones 

v. Stoutenburgh, 91 So. 2d 299,302 (Fla.1956); Booth v. Mary Carter Paint Co., 182 So. 2d at 292 

(Fla. 2nd DCA 1966) If there is any doubt as to the existence or non-existence of a genuine issue 

of a material fact, then such doubt must be resolved against the movant. Manning v. Clark, 71 So. 

2d 508 (Fla.1954) This is so because the burden is upon the movant to establish the proposition 

that no genuine issue on a material fact exists. Booth, 182 So. 2d at 297 Furthermore, where 

conflicting inferences may reasonably be adduced from the evidence, even where the evidence 

itself is not in conflict, the motion for summary judgment should be denied. Id. 

II. COVERAGE FOR THE CLAIM UNDER THE POLICY 

The Policy provides coverage for the claim brought by Plaintiff. 

a. The Policy's Insuring Language: 

SECTION I - PROPERTY COVERAGES 
Coverage A - Dwelling 
We cover: 

1. The dwelling on the "residence premises" shown in 
the Declarations, including structures attached to the dwelling ... 

(Form FHO 00 03 04 91 pg. 2 of 20; Exhibit "D") 

SECTION I - PERILS INSURED AGAINST 
COVERAGE A - Dwelling and Coverage B - Other Structures 

We insure against risk of direct loss to property described in 
Coverages A and B only if that loss is a physical loss to property. 
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(Form FHO 00 03 04 91 pg. 7 of 20; Exhibit "D") 

b. Pollution Exclusion - The Sole Cited Exclusion for Denying Coverage 

1. The Policy Language 

We do not insure, however for loss: 
2. Caused by: 
e. Any of the following: 

(5) Discharge, dispersal, seepage, migration, release or escape of 
pollutants unless the discharge, dispersal, seepage, migration, 
release or escape is itself caused by a Peril Insured Against under 
Coverage C of this policy. 

Pollutants means any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes acids, alkalis, 
chemicals and waste. Waste includes materials to be recycled, 
reconditioned or reclaimed; 

Please see the Policy at Form FHO 00 03 04 91 pg. 8 of 20; Exhibit "D") 

2. The Exclusion is Ambiguous and Should not be Applied to this Claim 

1. Insurance Contract Interpretation 

"The interpretation of an insurance contract is a question of law." 
Kattoum v. N.H. Indem. Co .. 968 So.2d 602, 604 (Fla. 2d DCA 
2007). It is undisputed that Florida law governs the interpretation of 
the insurance policies at issue here. "Florida law provides that 
insurance contracts are construed in accordance with the plain 
language of the policies as bargained for by the parties." Auto­
Owners Ins. Co. v. Anderson. 756 So.2d 29, 34 (Fla.2000). "The 
scope and extent of insurance coverage is determined by the 
language and terms of the policy." Bethel v. Sec. Nat'l Ins. Co., 949 
So.2d 219,222 (Fla. 3d DCA 2006). The burden rests on the insurer 
to show that exclusions in a policy apply. See, e.g., U.S. Concrete 
Pipe Co. v. Bould. 437 So.2d 1061, 1065 (Fla.1983). 

Where language in a policy is plain and unambiguous, there is no 
special construction or interpretation required, and the plain 
language in the contract is to be given the meaning which it clearly 
expresses. Jefferson Ins. Co. ofN.Y. v. Sea World of Fla., Inc .. 586 
So.2d 95, 97 (Fla. 5th DCA 1991); U.S. Liab. Ins. Co. v. Bove. 347 
So.2d 678, 680 (Fla. 3d DCA 1977). The fact that the policy does 
not provide definitions of certain terms does not automatically 
render the terms ambiguous. Jefferson Ins. Co .. 586 So.2d at 97 
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(citing Travelers Ins. Co. v. C.J. Gayfer's & Co., Inc .. 366 So.2d 
1199, 1201 (Fla. 1st DCA 1979)). 

On the other hand, "[i]f the relevant policy language is susceptible 
to more than one reasonable interpretation, one providing coverage 
and the [other] limiting coverage, the insurance policy is considered 
ambiguous." Auto-Owners. 756 So.2d at 34. "Ambiguous policy 
provisions are interpreted liberally in favor of the insured and 
strictly against the drafter who prepared the policy." Id. "Likewise, 
ambiguous insurance policy exclusions are construed against the 
drafter and in favor of the insured." Id. "[E]xclusionary clauses are 
construed even more strictly against the insurer than coverage 
clauses." Id. ( citations omitted). "[I]n construing insurance policies, 
courts should read each policy as a whole, endeavoring to give every 
provision its full meaning and operative effect" Id.; see also § 
627.419(1), Fla. Stat. ("Every insurance contract shall be construed 
according to the entirety of its terms and conditions .... "). "[A]ny 
apparent inconsistency should be reconciled if possible." Fla. Farm 
Bureau Ins. Co. v. Birge. 659 So.2d 310,312 (Fla. 2d DCA 1994). 

Westport Ins. Corp. v. VN Hotel Group, LLC, 761 F.Supp.2d 1337 (2010) 

If an insurer does not define a policy term, "the insurer cannot take 
the position that there should be a 'narrow, restrictive interpretation 
of the coverage provided.' " State Farm Fire & Cas. Co. v. CTC 
Dev. Corp .. 720 So.2d 1072, 1076 (Fla.1998) (quoting State 
Comprehensive Health Ass'n v. Carmichael. 706 So.2d 319, 320 
(Fla. 4th DCA 1997)) ... 

If more than one interpretation could be given to the policy 
provision, an ambiguity results. State Farm Fire & Cas. Co. v. 
Metro. Dade Cnty .. 639 So.2d 63, 65 (Fla. 3d DCA 1994) (citing 
Ellsworth v. Ins. Co. ofN. Am .. 508 So.2d 395,400 (Fla. 1st DCA 
1987)). The Florida Supreme Court explained ambiguity: 

"If the relevant policy language is susceptible to more than 
one reasonable interpretation, one providing coverage and 
another limiting coverage, the insurance policy is considered 
ambiguous." ... 

Penzer v Transp. Ins. Co .. 29 So.3d at 1005 (quoting Garcia v. Fed. 
Ins. Co .. 969 So.2d 288, 291 (Fla.2007)) (alterations and emphasis 
in original). 

Harrington v. Citizens Property Ins. Corp., 54 So.3d 999, 1002 (2010) 
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Insurance policy terms must be given their every day meaning and 
should be read with regards to ordinary people's skill and 
experience. Watson v. Prudential Prop. & Cas. Ins. Co .. 696 So.2d 
394, 396 (Fla. 3d DCA 1997) ( citing Lindheimer v. St. Paul Fire & 
Marine Ins. Co .. 643 So.2d 636, 638 (Fla. 3d DCA 1994)). Florida 
courts will often use legal and non-legal dictionaries to ascertain the 
plain meaning of words that appear in insurance policies. Id. ( citing 
Brill v. Indianapolis Life Ins. Co.. 784 F .2d 1511, 1513 ( 11th 
Cir.1986)). 

Harrington at 1003. 

n. Ambiguity of the Exclusion When the Facts are Applied to the 
Policy's Language 

Here, Defendant is asking this Court to enter an Order finding that Mr. Randell Lee 

Taylor's remains are pollutants. Despite an exhaustive search of both Florida state court and 

federal court cases, the undersigned could not find a case where a court opined that a person's 

body or his or her postmortem remains were determined to be pollutants. On its face, the term 

pollutant means: "(1) something that pollutes. (2) any substance, as certain chemicals or waste 

products, that renders the air, soil, water or other natural resource harmful or unsuitable for a 

specific purpose." Dictionary.com/browse/pollutant. An ordinary reasonable person would likely 

not consider his or her body or remains to be a pollutant and Defendant has not offered any cases 

or evidence to demonstrate otherwise. "[P]olicy terms 'should be given their plain and 

unambiguous meaning as understood by the 'man-on-the-street."' Harrington at 1001, citing Sate 

Farm Fire & Cas. Co. v. Castillo, 829 So. 2d 242, 244 (Fla. 3d DCA 2002). Nicholson v. Allstate 

Ins. Co., 979 F. Supp. 2d 1054 (E.D. Cal. 2013) addresses the application of a homeowner's 

policy's pollution exclusion to a decaying carcass. There, the court stated that the carrier failed to 

show that the standard pollution exclusion in the homeowner's policy would be understood by a 

reasonable policyholder to apply to decaying bat carcasses. Further, 

The court found that an expansive interpretation of these clauses 
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may lead to an unreasonable interpretation. "'Without some limiting 
principle, the pollution exclusion clause would extend far beyond its 
intended scope and lead to some absurd results."' Id. at 650, 3 
Cal.Rptr.3d 228, 73 P.3d 1205 (quoting Pipefitters Welfare Educ. 
Fund v. Westchester Fire Ins. Co., 976 F.2d 1037, 1043 (7th 
Cir.1992)). For example, the court found that a reasonable policy 
holder would not understand such a clause to exclude any irritant, 
but instead would interpret the policy to exclude irritants commonly 
thought of as pollution. Id. at 652-53, 3 Cal.Rptr.3d 228, 73 P.3d 
1205. 

Id. at 1065. Based on the foregoing, this Court should find that Mr. Taylor would likely not have 

considered his body or remains to be a pollutant when contracting with Defendant for the Policy 

and the Policy Exclusion that Defendant is relying on to deny coverage for the removal of Mr. 

Taylor is ambiguous. 

As Defendant has not been able to support its position with any court opinions stating that 

the Pollution Exclusion specifically excludes damage caused by a deceased person's body, it turns 

its focus to the Policy's definition of Pollutant and attempts to relate the terms therein to a limited 

number of cases that have narrow application. The Policy states: 

Pollutants means any solid, liquid, gaseous or thermal irritant or 
contaminant, including smoke, vapor, soot, fumes acids, alkalis, 
chemicals and waste. Waste includes materials to be recycled, 
reconditioned or reclaimed; 

(Policy at Form FHO 00 03 04 91 pg. 8 of 20; Exhibit "D") 

While cleaning up a body may be distasteful, human remains are not reasonably thought 

of as an irritant or contaminant as described in the Pollution Exclusion. A reasonable reading of 

the Pollution Exclusion by an ordinary lay person would be to eliminate coverage typically for 

inorganic substances such as those expressly enumerated in the Policy definition; ie. solid, liquid 

gaseous or thermal irritants or contaminants, including smoke, vapor, soot, fumes, acids, alkalis, 

chemicals and waste. (see generally Westport) Indeed, these expressly enumerated items are those 
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that an ordinary lay person would reasonably associate with the Policy term "Pollutants." On the 

other hand, an ordinary lay person would not reasonably associate organic substances such as 

human remains with the term "Pollutants." Hence, if the Defendant truly intended human remains 

to be included, it should have expressly enumerated the same in the Policy definition. Defendant 

did not because it had no such intent, and it would be unreasonable to imply otherwise. In sum, 

while bodily remains need to be cleaned up, they are not reasonably considered by the ordinary 

lay person as "Pollutants" including irritants, contaminants or waste, nor as materials to be 

recycled, reconditioned or reclaimed. Therefore, human remains are not "Pollutants" as defined 

by the Policy and are not precluded under the Pollution Exclusion. 

A. Distinguishing Defendant's Case Law 

Defendant cites two Florida federal court cases in failed efforts to demonstrate that the 

word contaminant, contained in the definition of Pollution, was satisfied here and that coverage 

should be excluded. The first case is Chestnut Assoc., Inc. v. Assurance Co. of America, 17 

F.Supp.3d 1203 (M.D. FL 2014). Chestnut is a case arising out of a cause of action for intentional 

infliction of emotional distress. Defendant cites the following: 

Defendant argues that the J ansens alleged damages that were caused by the 
contamination of their swimming pool by a "pollutant," the pool service 
technician's ejaculate. Courts have held that, under Florida law, natural bodily 
substances can be "pollutants" where they satisfy the definition of an insurance 
policy. 

(emphasis added) Id. at 1214. Without any further analysis of the term contaminant or pollutant, 

the court held, "to the extent the Jansens allege damage to their property in the underlying 

complaint, the damage alleged is within the pollution exclusion." Id. Shepardizing this case, the 

only case to cite Chestnut relative to the holding on pollution is Evanston Ins. Co. v. Haven South 

Beach, LLC, 152 F.Supp 1370 (S.D. Fla. 2015). The court, in a string citation, stated, "Chestnut 
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... (bodily fluid a pollutant under facts of case)." Id. at 1375 This citation suggests that the courts 

are limiting this conclusory finding to the facts of Chestnut and not postulating as dicta the position 

that bodily fluid is generally deemed a pollutant. Further, ejaculate has not been claimed as one of 

the pollutants in this case and, thus Chestnut is inapplicable. 

The second case Defendant cites to suggest that the word contaminant, contained in the 

definition of Pollution, was satisfied here and that coverage should be excluded is Nova Cas. Co. 

v. Waserstein, 424 F.Supp.2d 1325 (S.D. Fla. 2006). There, the plaintiffs alleged that the defendant 

negligently exposed them to "harmful chemicals and living organisms," "hazardous particles and 

chemicals," "hazardous particles and chemical toxicants," "dangerous chemicals, particulates and 

micro populations," "indoor allergens," and "airborne and microbial contaminants." The court held 

that "living organisms," "microbial populations," "microbial contaminants," and "indoor 

allergens" fit the definition of contaminant under the pollution exclusion and denied coverage. 

Importantly, Nova did not involve a deceased's body or any type of bodily fluid. Furthermore, in 

the more recent case of Westport Ins. Corp. v. VN Hotel Group, LLC, 761 F.Supp.2d 1337 (M.D. 

Fla. 2010), the court specifically rejected the Nova court's holding stating: 

The Policy does not explicitly define "contaminant, but the words modifying 
"contaminant" and the stated examples of "pollutants" unambiguously show that 
Legionella bacteria are not "pollutants." ... Unlike Legionella bacteria, all of the 
enumerated examples of "pollutants" are non-living and readily described as either 
"solid, liquid, gaseous or thermal irritants or contaminants." Although Legionella 
bacteria may be contaminants in the abstract,3 they are living organisms and not 
readily classified as "solid, liquid, gaseous, or thermal" substances, which are the 
only contaminants defined as "pollutants" under the Pollution Exclusion. See 
Keggi v. Northbrook Prop. & Cas. Ins. Co., 199 Ariz. 43, 13 P.3d 785, 789 
(Ariz.Ct.App.2000) (reasoning that the breadth of the terms "contaminant" and 
"irritant" prompted modifiers such as "solid," "liquid," and "gaseous" and noting 
that water- borne bacteria defy description as solid, liquid, gaseous, or thermal 
irritants or contaminants). The distinction between Legionella bacteria and 
"pollutants" is confirmed by the existence of separate exclusions for pollution and 
for bacteria. See Excelsior Ins. Co. v. Pomona Park Bar & Package Store, 369 So.2d 
938, 941 (Fla.1979) ("Every provision in a contract should be given meaning and 

10 



effect and apparent inconsistencies reconciled if possible."). 

While a district court in Southern District of Florida in Nova ... , found living 
organisms, microbial populations, microbial contaminants, and indoor allergens to 
be "pollutants" as defined here because those substances were solids and had a 
contaminating effect, this Court respectfully disagrees with that conclusion. Even 
if living organisms are properly classified as "solids," the explication of 
"pollutants" in [Nova] would permit any living organism with a contaminating 
effect-including bacteria, insects, rodents, and the like-to be "pollutants" 
triggering the Pollution Exclusion. The broad realm of "pollutants" under [Nova} 
is too far afield from the enumerated examples of "pollutants"-smoke, vapor, soot, 
fumes, acids, alkalis, chemicals, and waste-to support adoption of IN ova]' s 
reasoning. (Policy at 15); see § 627.419(1), Fla. Stat. ("Every insurance contract 
shall be construed according to the entirety of its terms and conditions .... "). 
Accordingly, Legionella bacteria are not "pollutants," and the Pollution Exclusion 
is inapplicable. 

Id. at 1343-44 Based on the foregoing, this Court should find that Nova is inapplicable to the facts 

presented in this case. Additionally, bacteria is not excluded under the Pollution Exclusion. 

In a further effort to persuade this Court that Mr. Randell Lee Taylor's remains are 

pollutants, the Defendant cites two out of state court cases in failed efforts to demonstrate that the 

word contaminant, contained in the definition of Pollution, was satisfied here and that coverage 

should be excluded. The first case is an unreported opinion from the United States District Court, 

N.D. Illinois, Eastern Division, J.L. French Automotive Castings, Inc. v. Factory Mut. Ins. Co., 

2003 WL 21730127 (USDC N.D. Ill.2003). In J.L. French, an automotive factory worker was 

fatally crushed in a die press. The opinion states that, following the accident, there was a presence 

of body parts in the die lubricant. The machine was down for an extended period of time while an 

OSHA mandated cleaning process was undertaken. J.L. French filed a lawsuit to collect damages. 

At issue was the defendant's commercial property insurance policy. Therein the policy excluded 

coverage for "contamination, including but not limited to the presence of pollution or hazardous 

material." Id. at 1. The defendant argued that the presence of body parts inside the die lubricant 

equated to contamination of the lubricant and excluded coverage under the policy. The court ruled 
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in the defendant's favor and held that the lubricant was contaminated. This case is distinguishable 

from the instant case as the incident in J.L. French occurred in Illinois, and the court had to interpret 

the insurance policy under a different set of laws. Further, the exclusion at issue was a 

"contamination" exclusion wherein the word contaminate was broadly defined by the policy and 

not, as here a more narrowly defined Pollution Exclusion. Moreover, the holding in J.L. French, is 

not applicable to the instant case. The court held that the presence of human remains in the die 

lubricant rendered the lubricant unfit for its regular function and therefore the lubricant was 

contaminated for purposes of applying the facts to the policy. Importantly, the court did not find 

that human remains are generally deemed a contaminate. The issue of contamination was limited 

to the lubricant being contaminated, no other part of the die press that came in contact with the 

human remains were identified as being contaminated. 

The second out of state case Defendant cites to suggest that the word contaminant, 

contained in the definition of Pollution, was satisfied here and that coverage should be excluded 

is Certain Underwriters at Lloyds of London v. Creagh, 563 Fed. Appx. 209, 2014 WL 1408868 

(USCA 3d Cir. 2014). This case was not selected for publication in the Federal Reporter. As stated 

by Defendant, the case arises out of a decomposing body that leaked fluids and caused damage to 

a neighboring apartment unit. Again, this case is distinguishable from the instant case. In addition 

to the incident in Creagh having occurred in Pennsylvania, and the court interpreting the insurance 

policy under a different set of laws, the policy at issue there was a commercial policy which 

contains different exclusions than the one at issue in the instant case. In Creagh, the court 

ultimately held that a microorganism exclusion applied as "the fluids that escaped from the 

decedent's body and contaminated the premises contained bacteria, which is a microorganism." 

Id. at 1. Additionally, the court held that a "seepage" exclusion precluded coverage for the claim. 
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The instant case is easily distinguishable from the foregoing case, as the Policy does not contain a 

"microorganism exclusion." In fact, the Policy contains additional coverage for bacteria. Further, 

the Policy does not contain a "seepage exclusion". Finally, while the policy in Creagh contained a 

"pollution exclusion", the court did not address it. Certain Underwriters at Lloyds of London v. 

Creagh, 2013 WL 3213345 (USDC E.D. PA. 2013) 

3. Even if the Court finds that the Pollution Exclusion is Unambiguous, 
the Evidence Presented by the Defendant Does Not Support the 
Application of the Pollution Exclusion and the Motion for Summary 
Judgment Must be Denied 

Defendant, summarizing Nova 1, states in its Motion, "[ w ]here the insurance contract 

defines 'pollutant' as an 'irritant or contaminate,' the court should look to see if the disputed 

substance is alleged to have had a particular effect commonly thought of as 'irritation' or 

'contamination.' (Motion pg. 5)(emphasis added) Nowhere in the record evidence or through 

affidavit has Defendant identified the "disputed substance", for which it bases its application of 

the Pollution Exclusion, that has a particular effect commonly thought of as "irritation" or 

"contamination". Moreover, Defendant has not identified the "disputed substance" it claims 

triggers the Pollution Exclusion. In the Motion Defendant states that Mrs. Taylor contracted with 

Accident Cleaners for "Biohazard Remediation." Defendant has not stated or provided evidence 

of what "Bio hazard Remediation" entails or the specific substances that Accident Cleaners were 

addressing through their services. Thereafter, Defendant makes a blanket statement that "Plaintiff 

'remediated' the home ... by removing Mr. Taylor's decomposing body and cleaning bodily tissue, 

bone fragments, blood spray and/or other bodily matter and fluids from the insured home. (Motion 

1 The court in Nova found that the Court in Deni Assocs. v. State Farm Cas., 711 So. 2d 1135 (Fla.1998) supports 
the proposition that "where the insurance contract defines "pollutant" as an "irritant or contaminate," the court should 
look to see if the disputed substance is alleged to have had a particular effect commonly thought of as "irritation" or 
"contamination." Nova at 1334 (emphasis present) 
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pg. 7) Defendant has not identified or cited to any evidence to support its contention that those 

specific items or substances were removed from the Property. Based on the foregoing, Defendant 

has failed to present evidence to support the application of the Pollution Exclusion and the Motion 

for Summary Judgment Must be Denied. 

1. Decomposing body, bodily tissue, bone fragments, blood spray and/or 
other bodily matter and fluids 

In arguendo, should the Court find that record evidence supports the finding that Mr. 

Taylor's decomposing body, bodily tissue, bone fragments, blood spray and/or other bodily matter 

and fluids where present in the Property at the time of the claimed loss, each should be analyzed 

separately to determine if they have a particular effect commonly thought of as 'irritation' or 

'contamination' which may trigger the Pollution Exclusion. Simply because one substance may 

trigger the Pollution Exclusion, does not mean the remediation of the other substances is precluded 

by the Pollution Exclusion. 

Additionally, despite an exhaustive search, the undersigned could not find a Florida state 

or federal court case finding that a decomposing body, bodily tissue, bone fragments or blood 

spray were determined to be an irritant, contaminant or pollution, triggering the Pollution 

Exclusion. The search did produce the previously cited limited cases, Chestnut at 1214 (emphasis 

added) (ejaculate in a pool can be "pollutants") and Evanston at 1375 (in a string citation, stated, 

"Chestnut ... (bodily fluid a pollutant under facts of case) relative to bodily fluid and the Pollution 

Exclusion. Again, ejaculate, as cited in those cases is not at issue here. Each substance Defendant 

claims was present at the Property should be individually considered by the Court to determine if 

it triggered the Pollution Exclusion. 

Finally, in support of its position that Mr. Taylor's decomposing body, bodily tissue, bone 

fragments, blood spray and/or other bodily matter and fluids are pollution because they fall under 
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the definition of contaminants, Defendant asks the Court to define contaminant as "a substance 

that can harm living organisms." Should the Court accept Defendant's definition, practically all 

substances, including air and water, could be considered contaminants. This finding would open 

the flood gates to the denial of countless meritorious claims2. Instead, the Court should use the 

word's every day meaning and it should be read and interpreted in regards to ordinary people's 

skill and experience. Watson at 396 (citing Lindheimer at 638). 

c. Additional Coverage 

As stated supra, the Policy provides Additional Coverage for "Fungi", Wet Or Dry Rot, 

Or Bacteria. (Policy at Form FHO 04 32 04 02; Exhibit "D") A human body, pre and postmortem, 

possesses bacteria. Further, bacteria is present in bodily fluids that depart a human body during 

decomposition. Bacteria was present in Mr. Taylor's body and his departed fluids following his 

passing at the Property. (Affidavit of Andrew S. Bagg, M.D.; Exhibit "E"). Accordingly, the Policy 

provides coverage for this claim and Defendant's Motion must be denied. 

III. PLAINTIFF HAS STANDING TO BRING THIS LAWSUIT 

Defendant's argument that Plaintiff does not have standing to bring this lawsuit because 

Mrs. Taylor executed an Assignment of Benefits ("AOB") with Accident Cleaners is meritless. 

a. Defendant Misconstrues Case Law in Support of its Attempt at Dismissal 

Even if Accident Cleaners could be found to still possess a claim through the AOB issued 

by Mrs. Taylor against Defendant, which it does not, Plaintiff still has standing to bring this 

litigation as it seeks damages for odor mitigation performed by Biosweep and the rebuild of the 

2 The court in Westport addressed the Nova court's holding in a similar scenario, "The broad realm of "pollutants" 
under [Nova] is too far afield from the enumerated examples of 'pollutants'-smoke, vapor, soot, fumes, acids, alkalis, 
chemicals, and waste-to support adoption ofNova's reasoning. see§ 627.419(1), Fla. Stat. ('Every insurance contract 
shall be construed according to the entirety of its terms and conditions .... ')."Westport at 1344. 
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Property that has not been completed yet. Defendant alleges that Plaintiff "lacks standing to bring 

any claims for insurance benefits as she assigned any insurance rights ... to Accident Report [sic] 

Cleaners." (emphasis added)(Motion pg. 7) Defendant cites Bioscience W., Inc. v. Gulfstream 

Prop. & Cas. Ins. Co., 185 So. 3d 638 (Fla. 2nd DCA 2016) for the proposition that "once an 

assignment has been made, the assignor no longer has the right to enforce the interest because the 

assignee has obtained all the rights to the things assigned." (Motion pg. 7). Much like Defendant's 

overreaching attempts to apply the pollution exclusion in this case, Defendant misconstrues the 

statements of the Court in Bioscience in an attempt to escape coverage for this claim. The holding 

in Bioscience is concisely stated by the Court: 

(1) the plan language of the insurance policy merely prohibited the insured's 

unilateral assignment of the entire policy, not a financial benefit derived from that 

policy; and (2) Florida law prohibits an insurer from restricting an insured's 

unilateral post-loss assignment of benefit derived from that policy. 

Id. at 639. The only reference to Defendant's aforementioned quote3 is in the Court's string 

citation explaining the general principles of contract and assignment law. In no way, shape or form 

does the Court in Bioscience state that if an assignment of benefits is issued by an insured to a 

contractor that the insured no longer has the right to bring a claim for damages arising out of 

services not performed by the contractor that received the assignment. In fact, the Court in Nicon 

Construction, Inc. v. Homeowners Choice Prop. & Cas. Ins. Co., 249 So.3d 681 (Fla. 2nd DCA 

2018), found the exact opposite scenario to apply. Specifically, the Court looked at an assignment's 

language "assigning 'any and all insurance rights, benefits, and causes of action under my property 

3 "once an assignment has been made, the assignor no longer has the right to enforce the interest because the 
assignee has obtained all the rights to the things assigned." Id. at 640 
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insurance policy' to [ contractor "A"]" and held the insured "was assigning all his rights under the 

policy to payment for the services performed by [ contractor "A"] - not all his rights to payment 

for the entire covered claim." Id. at 683. 

b. Accident Cleaners has Relinquished and Rescinded Any Rights it had Under 
Its AOB or the Policy 

As addressed supra, Mrs. Taylor executed an Assignment of benefits to Accident Cleaners 

to perform mitigation services at the Property and Accident Cleaners performed mitigation 

services at the Property. Thereafter, Defendant denied the instant claim in its entirety. Following 

the denial, Mrs. Taylor, on behalf of the Plaintiff, paid Accident Cleaners in full for the services it 

performed. At that time, Accident Cleaners no longer had an interest in the claim and relinquished 

all of its rights and claims to any proceeds under the Policy. (Please see the affidavit of Crystal 

Pinkston; Exhibit "A") Based on the foregoing, Plaintiff has standing to bring a claim for the 

services provided by Accident Cleaners and paid for by Plaintiff and/or its Personal 

Representative. 

c. Pursuant to Defendant's Assertions, Mrs. Taylor was Purportedly Not an 
Insured at the Time She Executed the AOB, and Thus, the AOB Is Not Valid 

For all the reasons set out above, Plaintiff has standing to bring this claim and seek damages 

for the services provided by Accident Cleaners, Biosweep and the repair and rebuild of the 

Property. In further support, Defendant has essentially alleged that Plaintiff has standing to bring 

a claim for the services performed by Accident Cleaners and should not be allowed to argue 

otherwise. As addressed supra, Mrs. Taylor executed an Assignment of benefits to Accident 

Cleaners to perform mitigation services at the Property and Accident Cleaners performed 

mitigation services at the Property. Thereafter, Defendant sent Mrs. Taylor a denial letter of the 

claim asserting that she "was not an insured under the policy .... " (Please see Exhibit "C") Pursuant 
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to Defendant's assertion, Mrs. Taylor arguably could not have assigned any benefits or rights under 

the Policy to Accident Cleaners. Thus, Defendant's argument for lack of standing has no merit. 

CONCLUSION 

Plaintiff has standing to bring this suit. The purpose of the Policy's language was to put 

the Insured on notice of what is and what is not covered. The Pollution Exclusion here did not 

logically inform the Insured that human remains are excluded. No reported Florida state or federal 

court has expanded the Pollution Exclusion to preclude coverage for human remains. Defendant 

has not provided evidence to support its contention that human remains are contaminants or 

pollution. Bacteria was found to be in the Property at the time of the loss and remediation of the 

same is covered under the Policy. For all of these reasons, Defendant's Motion for Summary 

Judgement should be denied. 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished via 

the Florida e-filing portal. Dated: June 1, 2021. 
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