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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH CAROLINA
CHARLESTON DIVISION

JW ALUMINUM COMPANY,

Plaintiff, Civil Action No. 2:21-cv-1034-BHH

V. ORDER

ACE AMERICAN INSURANCE
COMPANY, and GENERAL SECURITY
INDEMNITY COMPANY OF ARIZONA,"

Defendants.

N N N N N N N N N N N N

Now pending before the Court are motions in limine filed by Plaintiff JW Aluminum
Company (“Plaintiff” or “JWA”) and by Defendants Ace American Insurance Company
("ACE”) and General Security Indemnity Company of Arizona (“GSINDA”) (collectively,
“‘Defendants”). (ECF Nos. 255, 256.) The Court noes that, while each side filed one
motion, each motion includes numerous separate requests to limit or exclude certain
evidence.

THE PARTIES’ MOTIONS IN LIMINE

Plaintiff's motion in limine contains six requests, identified by numerals 1 through 6,

seeking:
1. To exclude parol evidence regarding the policy’s Bl deductible
To exclude evidence or argument of attempted post-loss modification
to the policy
3. To exclude argument and evidence regarding JWA's ownership
4. To exclude argument and evidence regarding JWA's alleged prior

violations of the CAA

" The Court has amended the caption to remove the two defendants that have been dismissed with
prejudice.
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5. To preclude argument relitigating coverage issues
6. To preclude argument and evidence regarding the bag house fires

(ECF No. 255.)
Defendants motion includes ten requests, identified with Roman numerals,?
seeking:

l. To preclude evidence or testimony related to or alleging
improper claims handling

Il. To exclude JWA's lay witness testimony concerning JWA's
ability to operate Legacy and Boilermaker equipment
simultaneously and within regulatory compliance after the
Loss

1. To exclude evidence that JWA is entitled to damages beyond
the Period of Interruption

V. To exclude speculative evidence or statements by JWA
concerning its cast coil claim

V. (Skipped)

VI. (Skipped)

VII. To exclude the deposition transcripts of Brian Bennett and

representatives from insurers no longer in the case

VIII. To exclude evidence or testimony that JWA did not have the
funds necessary to repair or replace the Legacy equipment
and affirmative motion to take judicial notice of SEC filings of
JWA’s owners

IX. To exclude evidence of JWA's history of losses prior to August
4, 2020

X. (Skipped)

XI. To exclude evidence or testimony concerning JWA shutting

down the facility’s utilities to avoid a catastrophic explosion

XIlI. To exclude JWA's evidence or testimony concerning
payments by other insurers who have settled out of this

2 As shown, the Roman numeral numbering in Defendants’ motion is off. To avoid confusion, the Court will
refer to each request by the Roman numeral number next to the heading.

2
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lawsuit and partial settlement and release agreed to by the
parties

XIII. To exclude evidence that Marsh did not have authority to bind
JWA regarding the issuance of the ACE policy

(ECF No. 256.)

These motions were filed on October 24, 2025, and responses were filed on
November 5, 2025. A pre-trial conference is scheduled for Monday, November 10, 2025,
and the jury trial of this case will commence on November 12, 2025. To aid the parties in
their continued trial preparation, the Court issues this Order, ruling on all requests filed by
the parties aside from Defendants’ request at Roman numeral XI, which the Court will
take up with the parties at the pre-trial conference on Monday. As to those request that
are related or otherwise intertwined, the Court addresses them together.

ANALYSIS

A. Plaintiff’s motions in limine No. 1 and No. 2 and Defendants’ motion in
limine Roman numeral XIlI

In its Order filed at ECF No. 217, denying Defendants’ motion for summary
judgment, this Court held that genuine disputes of material fact exist with respect to
whether JWA's lost business interruption profits claim (hereinafter “Bl claim”) against
Defendants is subject to the time element deductible stated in Endorsement R. (ECF No.
217 at 14.) Specifically, the Court found that a reasonable jury could find that
Endorsement R was not properly part of the ACE policy at the time of the loss. (/d.)

Now, through a motion in limine, JWA asks this Court to essentially find, as a matter
of law, that the ACE policy does not include Endorsement R and to prevent ACE from

presenting any evidence or argument to the jury that the parties had agreed to the time
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element deductible terms reflected in Endorsement R prior to the loss. JWA relies on the
parol evidence rule and the Dudek? case.

On the flip side, Defendants argue, through a motion in limine, that despite its prior
ruling, the Court should prevent JWA from presenting any evidence or argument to the
jury that Endorsement R is not properly part of the policy. Defendants rely on Federal
Rule of Evidence 403, and they make the same arguments they asserted in support of
their motion for summary judgment on this issue.

Unlike in Dudek, here, there are factual disputes concerning the parties’ intent to
agree to the terms set forth in Endorsement R prior to the loss, which are material and
relevant to JWA's lost Bl profits claim. Thus, the issue of which policy governs this dispute
— either one with Endorsement R or one without — is for the factfinder. JWA has not
established as a matter of law that the policy without Endorsement R constitutes the
correct rendition of the ACE Policy; in fact, it argued in response to Defendants’ motion
for summary judgment that there is a genuine dispute of material fact about whether
Endorsement R is part of the policy. Thus, the Court finds that parol evidence is
admissible to ascertain the intent of the parties on this factual issue. Koontz v.
Thomas, 333 S.C. 702 (Ct. App. 1999). Moreover, even accepting that the ACE policy as
proffered by JWA is a completely integrated agreement, the parol evidence rule does not
apply to bar evidence of a subsequent modification. Wilson v. Landstrom, 281 S.C. 260

(Ct. App. 1984).

3 Dudek v. Commonwealth Land Title Ins. Co., 466 F. Supp. 3d 10, 621 (D.S.C. 2020).
4
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As such, the Court denies Plaintiff's motions in limine No. 1 and No. 2 and denies
Defendants’ motion in limine at Roman numeral Xl with regard to evidence and argument
that Endorsement R is not part of the ACE policy.

Defendants also seek to exclude evidence that Marsh did not have authority to
bind JWA regarding the issuance of Endorsement R. However, it does not appear to the
Court from a review of JWA's response that JWA intends to make any such assertion. Nor
could it, as there is no evidence in the record to support or suggest that Lindsay Grimes,
an employee of Marsh and JWA's insurance broker, lacked the authority to bind JWA
regarding insurance policy matters. Rather, it is evident that the parties simply dispute
whether Ms. Grimes’ testimony supports that she in fact assented to Endorsement R,
which is a factual question for the jury. Thus, the Court denies as moot this portion of
Defendants’ motion in limine at Roman numeral XIII.

B. Plaintiff’s motions in limine No. 3 and No. 5 and Defendants’ motions
in limine at Roman numerals |, lll, and VIII.

In its Order filed at ECF No.173, this Court held that a jury could reasonably
conclude that Insurers’ conduct — of allegedly dragging out the claims process and
intentionally delaying and refusing payment — prevented JWA from replacing or repairing
the damaged equipment within two years. (/d. at 42.) Consequently, this Court found that
a genuine dispute exists as to whether Insurers waived enforcement of or prevented
compliance with the two-year provision in the policies. (/d.) And, while the Court agreed
that the terms of the policies were clear enough, it held that JWA would be permitted to
assert that it was limited in its ability to adhere to the terms of the two-year provision. (/d.)

Similarly, the Court found:
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whether Defendants delay in payment caused a delay in JWA's ability to

repair the damage and to make the facility ready for operations is an issue

of fact. Defendants can argue and present evidence to the jury that JWA

had the monetary means to rebuild within the period of interruption, and

JWA can argue and present evidence to support that the converse is true to

the jury and that it was, in fact, hampered in its efforts to timely rebuild due

to Defendants’ conduct.

(Id. at 13.) Thus, the Court held that “determining whether Defendants delayed payment
and how much weight that should bear on the length of the period of interruption are
factual questions for the jury.” (/d.)

Under Federal Rule of Evidence 402, “irrelevant evidence is not admissible.” Fed.
R. Evid. 402. Evidence is relevant if: “(a) it has any tendency to make a fact more or less
probable than it would be without the evidence; and (b) the fact is of consequence in
determining the action.” Fed. R. Evid. 401. Even if evidence is relevant, however, “the
court may exclude [it] if its probative value is substantially outweighed by a danger of one
or more of the following: unfair prejudice, confusing the issues, misleading the jury, undue
delay, wasting time, or needlessly presenting cumulative evidence.” Fed. R. Evid. 403.
Therefore, evidence must both be relevant and overcome any potential prejudicial
influence on the jury to survive a motion in limine.

Given the Court’s prior rulings, the Court finds that Insurers’ claims-handling is
relevant to the questions of whether JWA could have adhered to the two-year provision
and whether the period of interruption is extended. The Court also understand that the
parties have conferred on this issue in hopes of streamlining this trial but that the parties
were unable to agree on what the relevant facts should be with regard to claims handling.

LT

JWA states that Defendants’ “suggested boiled-down ‘relevant factors regarding the
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prevention doctrine’ are not sufficient for [it] to meet its burden of proof.” (ECF No. 259 at
4.)

After reviewing Defendants’ concerns about the prejudicial nature of the evidence
JWA intends to rely on, the Court is not convinced that the probative value of this evidence
on two disputed factual issues is substantially outweighed by unfair prejudice or confusing
the issues. However, the Court cautions JWA that it is to present such evidence only as
necessary to meet its burden under the prevention doctrine.

Also, despite opening the door to claims-handling evidence, JWA seeks to prevent
Defendants from “relitigating coverage issues” that are no longer in dispute, such as the
Molten Material Endorsement and what the Court has referred to as the $60 million dollar
issue. (ECF No. 255 at 13.) However, to the extent these coverage issues are intertwined
with or provide necessary context to the claims-handling conduct presented to the jury by
JWA, the Court finds these coverage issue must be allowed so Defendants can present
their defense.*

After close review, the Court further finds that Stan Brant’s testimony about seeking
funding from JWA's shareholders to rebuild is relevant to the question of whether JWA
could have adhered to the two-year provision and timely rebuilt because this evidence is
probative of the feasibility or impracticality of JWA timely repairing the damage. The
parties can argue to the jury why such evidence supports their respective positions, just
as they have in their motions and responses. However, the Court does find it would be
unduly prejudicial to JWA to apprise the jury of the identities of JWA's owners. The jury

does not need to know the corporate identities of JWA's shareholders. As such, their

* The Court urges the parties to discuss again whether any other facts regarding claims-handling can be
added to the joint stipulation of facts to ensure the most efficient trial.

7
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identities shall not be disclosed to the jury. Similarly, while the Court accepts the reliability
of the SEC filings Defendants attached to their motion, the Court fails to see how lengthy
SEC documents of the corporate parents of JWA's shareholders is relevant and probative
of the issues at hand. Rather, the Court finds that this evidence goes one step too far and
would be misleading and confusing to the jury.

Based on the foregoing, the Court grants in part and denies in part JIWA's motion
in limine No. 3, denies JWA's motion in limine No. 5, and denies Defendants’ motions in
limine at Roman numerals I, lll and VIII.

C. Plaintiff’s motion in limine No. 4

Part of this trial involves JWA's claim of entitlement to Bl damages for lost sales of
cast coil. Defendants moved for summary judgment on JWA's cast coil claim, (ECF No.
201), and the Court found a genuine dispute of material fact surrounding JWA's permits.
(ECF No. 217 at 10.). Defendants argue that evidence of prior alleged violations of the
Clean Air Act (“CAA”) by JWA is highly relevant to JWA's cast coil claim because JWA's
permitting history and environmental record is probative of whether and, possibly how
quickly, JWA would have been granted or approved for a new permit.

After review, the Court agrees with Defendants and finds that the potential
prejudice of such evidence can be mitigated with a limiting instruction to the jury. Further,
according to JWA, this evidence undisputedly reflects that JWA has never admitted to
violations of the CAA and that the alleged violations were administrative in nature, further
mitigating any risk of unfair prejudice to JWA. As such, the Court denies Plaintiff's motion

in limine No. 4.
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D. Plaintiff’s motion in limine No. 6

Pursuant to Federal Rules of Evidence 402 and 403, JWA seeks to prohibit
Defendants from informing the jury of two accidental bag house fires that occurred at the
Mt. Holly Facility after the August 4 Fire.

In response, Defendants argue that such evidence is relevant to the damages
claimed by JWA because (1) it impacts the question of whether JWA could have used the
Legacy Equipment to pursue cast coil sales; (2) the insurance claims submitted and
settled for each bag house fire were calculated using the Bl deductible set forth in
Endorsement R, and (3) it counters any potential arguments in which JWA alleges that
Defendants refused to pay claims.

The Court agrees with Defendants that these bag house fires are relevant and
probative of factual disputes surrounding JWA's claimed Bl damages, and it is not
persuaded that JWA would be unfairly prejudiced by the introduction of such evidence.
As requested by JWA, the Court instructs the parties to refer to these bag house fires as
“claim events.” The Court encourages the parties to discuss prior to Monday whether it
may be beneficial to add a few sentences regarding the bag houses fires to their joint
stipulation of facts.® Thus, the Court denies JWA's motion in limine No. 6.

E. Defendants’ motion in limine at Roman numeral I

Defendants argue that testimony about JWA's ability to operate the equipment at

the same time “depends on technical expertise” and, thus, a lay witness should be

precluded from offering such testimony under Federal Rule of Evidence 701. (ECF No.

5 The Court notes that Defendants made no objection to utilizing this reference in their response.
6 As the Court understands it, there is no dispute that these fires were accidents or that they are unrelated
to the August 4 Fire.

9
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256 at 6.) It appears the testimony Defendants seek to exclude is testimony they solicited
from Stan Brant that “JWA could run Boilermaker and Legacy Equipment simultaneously
pursuant to the construction permit for Boilermaker.” (/d. at 7.) Defendants also argue that
the required regulatory compliance requires expert testimony, and JWA failed to identify
an expert to testify. Thus, Defendants contend that any lay witness testimony concerning
the required regulatory compliance should be precluded.

In response, JWA asserts that this motion is a restatement of Defendants’ failed’
summary judgment motion wherein Defendants unsuccessfully argued that “the views of
Plaintiff’'s unqualified lay witness and its counsel as to what Plaintiff believed the permits
allowed it to do are irrelevant and insufficient to oppose Insurers’ motion for summary
judgment.” (ECF No. 259 at 6 (quoting ECF No. 202 at 9).) JWA further states that,
contrary to Defendants’ assertion, it will not have lay fact witnesses offer expert testimony,
whether on the technical idiosyncrasies of air emissions permitting or otherwise. Instead,
JWA states that it will offer proper fact evidence that is rationally based on the witnesses’
personal knowledge and experience and probative of factual issues the Court has already

ruled should go the jury.®

7 As already noted, the Court previously held that “a genuine issue of material fact exists surrounding JWA's
permits and that a reasonable jury could conclude that JWA had the necessary permits to operate both the
Legacy and Boilermaker equipment starting in August 2020.” (ECF No. 217 at 10.)

8 For example, JWA states that it intends to offer testimony and evidence that:

(i) prior to obtaining the construction permit for Boilermaker, JWA consulted Meridian and
ensured that the permit would allow JWA to operate both Boilermaker and Legacy
simultaneously; (ii) at the time of the August 4 Fire, both the Legacy and Boilermaker
facilities were already operating simultaneously; (iii) DHEC knew that both Legacy and
Boilermaker were operating simultaneously at the time of the August 4 Fire and had already
indicated its approval of simultaneous operations; (iv) the terms of the construction permit
had been amended by JWA multiple times prior to the August 4 Fire; and (v) JWA had past
experiences receiving permitting modifications from DHEC.

(ECF No. 259 at 7.)
10
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Lay witnesses are precluded from offering technical opinions in contravention
of Rule 701, which provides:

If the witness is not testifying as an expert, the witness' testimony in the form
of opinions or inferences is limited to those opinions or inferences which are
(a) rationally based on the perception of the witness, and (b) helpful to a clear
understanding of the witness' testimony or the determination of a fact in issue,
and (c) not based on scientific, technical, or other specialized knowledge
within the scope of Rule 702.

Lay witnesses are permitted to “offer opinion on the basis of relevant historic or
narrative facts that the witness has perceived.” Certain Underwriters at Lloyd's of London
v. Sinkovich, 232 F.3d 200, 203 (4th Cir.2000) (citing cases). The Fourth Circuit Court of
Appeals has observed:

This rule, however, generally does not permit a lay witness to express an

opinion as to matters which are beyond the realm of common experience

and which require the special skill and knowledge of an expert witness. A

critical distinction between Rule 701 and Rule 702 testimony is that an

expert witness must possess some specialized knowledge or skill or
education that is not in the possession of the jurors. Unlike a lay witness

under Rule 701, an expert can answer hypothetical questions and offer

opinions not based on first-hand knowledge because his opinions

presumably will have a reliable basis in the knowledge and experience of

his discipline.

Id. (internal quotations and citations omitted). Witnesses are precluded from offering
statements at trial that exceed the scope of permissible lay opinion testimony.

Notably, Rule 701 has no application to lay witness testimony that is factual in
nature. See, e.g., United States v. Caballero, 277 F.3d 1235, 1247 (10th Cir. 2002)
(explaining that testimony regarding facts experienced or observed by witness proffers
no opinion, lay or expert). Here, the anticipated testimony and evidence, as described by
JWA, appears largely if not entirely factual in nature and thus is not subject to the
requirements for admission of lay opinion testimony. But to the extent JWA seeks to

provide lay opinion testimony from JWA's representatives, like Stan Brant, such testimony

11
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is admissible so long as the testimony: is rationally based on his perceptions,
observations, and industry experience; will aid the jury in understanding a fact in issue;
and is not based on technical knowledge. Should JWA's lay witnesses offer any opinion
testimony at trial, the Court will decide at that time whether it is admissible under Rule
701.

For the reasons stated above, the Court denies Defendants’ motion in limine at
Roman numeral II.

F. Defendants’ motion in limine at Roman numeral IV

Defendants seek to preclude JWA from introducing emails of interest from several
entities as evidence to prove that cast coil sales would have occurred. Defendants argue
that such evidence is highly prejudicial under Rule 403 and would invite the jury to reach
a verdict with regard to JWA's cast coil claim based on speculation. Additionally,
Defendants argue that the presentation of large, unsupported revenue figures related to
JWA's cast coil claim could have a prejudicial effect.

In response, JWA states that Defendants are attempting to relitigate their
arguments that this Court found unpersuasive in denying their motion for summary
judgment with regard to JWA's cast coil claim. The Court agrees.

In its Order at ECF No. 217, this Court wrote:

While the Court acknowledges and can appreciate the various arguments

put forth by Defendants to undercut JWA's cast coil claim, it finds that the

issues raised by Defendants cannot be resolved at the summary judgment

stage but rather may be presented to the jury as grounds for reducing JWA's

damages on its cast coil claim. In sum, after review of the parties’

arguments, the evidence in the record, and the applicable law, the Court
cannot conclude as a matter of law that JWA's cast coil claim is too
speculative to support recovery or that JWA has failed to produce evidence

showing that it is probable that it would have sold cast coil if the fire had not
occurred.

12
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(Id. at 11.) The Court finds that Defendants have not shown unfair prejudice that
substantially outweighs the probative value of JWA's evidence. Further, the Court finds
that Defendants’ concerns can be appropriately addressed during cross-examination.
Accordingly, the Court denies Defendants’ motion in limine at Roman numeral IV.

G. Defendants’ motion in limine at Roman numeral VII

Defendants seek to exclude the deposition transcripts of Brain Bennett. In
response, JWA states that itdoes not currently intend to utilize any portion of Mr. Bennett’s
deposition transcript in its case-in-chief. Thus, the Court denies as moot this portion of
Defendants’ motion in limine at Roman numeral VII.

The remaining issue is whether the Court should preclude Joseph Price’s
deposition testimony under Rules 401 and 403. At the relevant time, Mr. Price was a Sr.
Complex Director at AlG, and there is testimony and emails authored by him in the record
regarding AlG’s coverage stance, which was different than that of the remaining
Defendants. In response, JWA argues that this evidence is highly relevant to the
prevention doctrine and would not be unfairly prejudicial to Defendants.

After close review, the Court finds that this testimony and evidence is relevant to
the prevention doctrine because it is probative of whether Defendants wrongfully refused
to remit payments and continue its investigation of the claim. The Court has already ruled
that JWA may present evidence and argument consistent with the prevention doctrine,
which includes whether Defendants unreasonably delayed payment preventing JWA's
ability to timely make repairs. Further, the Court finds that Defendants’ argument that Mr.
Price is not authorized to speak on behalf of other insurers can be brought to light on

cross-examination. Moreover, the Court cannot agree that this evidence is conjecture

13
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about Defendants’ actions and, therefore, speculative. Rather, the Court finds that this
evidence reflects a contrary coverage position taken by AlG, who was presented with the
same information as the remaining Defendants.

As such, the Court denies the remaining portion of Defendants’ motion in limine at
Roman numeral VII.

H. Defendants’ motion in limine at Roman numeral IX

Defendants seek to exclude evidence of JWA's history of losses prior to August 4,
2020. After review of the parties’ positions, the Court grants Defendants’ motion in limine
at Roman numeral IX.

Here, the Court is not persuaded that JWA needs to inform the jury of its history of
losses prior to the August 4, 2020, fire in order to tell the jury “the actual reason that it
discussed its claims with its owners and sought counsel.” (ECF No. 259 at 19.) Rather,
should Insurers attack the validity of JWA's Bl claim with the evidence noted in JWA's
response, (see id.), then JWA can certainly proffer testimony that JWA had not yet
experienced a loss of this magnitude and thus, given the new territory, it discussed its
claims with its owners and sought counsel. The Court finds that informing the jury of this
fact® — that it had not yet experienced a loss of this magnitude — is sufficient to explain
JWA's conduct in the immediate aftermath of the August 4 fire. In contrast, details and
documents regarding prior losses sustained by JWA are not needed to complete the story,
would unnecessarily extend the trial and confuse the issues, and are irrelevant.

As such, the Court grants Defendants’ motion in limine at Roman numeral 1X.

9 It is the Court’s understanding that this fact is undisputed.

14
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I. Defendants’ motion in limine at Roman numeral XII

Defendants seek to preclude evidence or testimony concerning payments and
settlements made by other insurers and evidence or testimony contradicting the parties’
prior partial settlement agreement and release with regard to recoverable property
damages and Bl damages. (ECF No. 256 at 18.)

In response, JWA states that it does not intend to introduce testimony or evidence
at trial regarding its settlements with Westport and AlIG. Thus, the Court denies as moot
this portion of Defendants’ motion in limine at Roman numeral XII.

JWA also states that it does not intend to flout the parties’ previous __ with
respect to the limits on JWA's recoverable property damages and Bl damages. Thus, the
Court similarly denies as moot this portion of Defendants’ motion in limine at Roman
numeral XII.

Finally, as to payments issued by other insurers, the Court has already ruled that
evidence of coverage decisions made by other insurers who are no longer in this case —
namely as it relates to payments up to the $10 million submit for the Molten Material
Endorsement - are relevant to the prevention doctrine and probative of whether JWA was
prevented from timely repairing or replacing the equipment damage in the August 4 fire.
Thus, the Court denies this portion of Defendants’ motion in limine at Roman numeral XII.

CONCLUSION

For the reasons stated above, Plaintiff’'s motion in limine at ECF No. 255 is granted
in part and denied in part. Specifically, Plaintiff’s motion is granted in part and denied in
part with respect to No. 3 and is denied with respect to Nos. 1-2 and 4-6. Next,
Defendants’ motion in limine at ECF No. 256 is granted in part, denied in part, found moot
in part, and deferred in part. Specifically, Defendants’ motion is granted with respect to

15
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Roman numeral |X; is denied with respect to Roman numerals |, Il, I, IV, and VIII; is
found moot and otherwise denied with respect to Roman numerals VII, XII, and XIlI; and

is deferred with respect to Roman numeral XI.

IT IS SO ORDERED.

/s/ Bruce Howe Hendricks
United States District Judge

November 7, 2025
Charleston, South Carolina
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