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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

TOWER CROSSING CONDOMINIUM
ASSOCIATION, INC., Case No. 21-CV-06228

Plaintiff, LaShonda A. Hunt, U.S.D.J.
Jeannice W. Appenteng, U.S.M.J.
V.

AFFILIATED FM INSURANCE COMPANY,

Defendant.

PLAINTIFE’S STATEMENT OF UNDISPUTED MATERIAL FACTS PURSUANT TO
LOCAL CIVIL RULE 56.1

Plaintiff Tower Crossing Condominium Association, Inc. (“Plaintiff” or “Tower Crossing”)
respectfully submits the following Statement of Undisputed Material Facts pursuant to Local Civil
Rule 56.1(a)(3) in support of its motion for Partial Summary Judgment.

STATEMENT OF UNDISPUTED MATERIAL FACTS

1. Tower Crossing manages a 27-building condominium complex located at 1992
Patriot Blvd., Glenview, IL 60026 (the “Property”). Declaration of John J. Zefutie, Jr. (“Zefutie
Decl.”), Exhibit 1, at 11. The Zefutie Declaration is attached hereto.

2. On July 2, 2019, the Property sustained damage to its roofs from wind and hail (the
“Storm”). Zefutie Decl., Exhibit 2, Freedman T116:18-22.!

3. Tower Crossing’s President, Kenneth Freedman, personally witnessed the Storm.

Zefutie Decl., Exhibit 2, Freedman T116:18-22.

“Freedman T” refers to the transcript of the deposition of Kenneth Freedman taken on February 27, 2024.
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4. Defendant Affiliated FM Insurance Company (“AFM” or “Defendant”) issued a
replacement cost All Risk Coverage property damage policy to Tower Crossing, Policy No. ER315,
with effective dates of May 1, 2018 to May 1, 2020, that covered the Property against the Loss
(the “Policy”). Zefutie Decl., Exhibit 3.

5. The Policy was in force at the time of the Storm and the resulting damage. See
Zefutie Decl., Exhibit 3.

6. AFM made a written coverage determination pursuant to the Policy that the Storm
was a “recoverable loss,” and that the Property damage was “directly related” to that Storm.
Zefutie Decl., Exhibit 4.

7. Under the terms of the Policy, Tower Crossing, as the insured, had to follow certain
requirements in case of a loss. See Zefutie Decl., Exhibit 3, at AFM000052.

8. One of those requirements is that the insured “[g]ive a signed and sworn proof of
loss . . . within 90 days after the loss, unless that time is extended in writing by this Company.”
Zefutie Decl., Exhibit 3, at AFM00053.

0. The proof of loss, according to the Policy, must state the knowledge and belief of
the Insured as to: (a) the time and origin of the loss; (b) the Insured’s interest and that of all others
in the property; (c) the actual cash value and replacement value of each item and the amount of
loss to each item; all encumbrances; and all other contracts of insurance, whether valid or not,
covering any of the property; (d) any changes in title, use, occupation, location, possession or
exposures of the property since the effective date of the policy; and (e) by whom and for what
purpose any location insured by the Policy was occupied on the date of loss, and whether it then
stood on leased ground. Zefutie Decl., Exhibit 3, at AFM00053.

10. The Policy further provided, in relevant part:
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LEGALACTION AGAINST THIS COMPANY - No suit, action, or proceeding
for the recovery of any claim under this policy, will be sustainable in any court of
law or equity unless:

1. The Insured has fully complied with all terms and conditions of the
policy;

2. It is Initiated within two years after the date on which the direct
physical loss or damage first commenced or occurred, extended by the number of

days between the date the proof of loss was filed until the date the claim is denied

in whole or in part.

Zefutie Decl., Exhibit 3, at AFM000072.

11. On August 21, 2019, Tower Crossing, through Alliant Americas, reported a claim
to AFM involving “[d]amage to roof from recent storms.” Zefutie Decl., Exhibit 5, at
AFMO004555.

12. Ron Cooper was a public adjuster who Tower Crossing retained on or about May
27,2021. Zefutie Decl., Exhibit 6.

13. As a public adjuster, Mr. Cooper acted as a facilitator and was required to obtain
approval from his client to settle a claim for a certain number. Zefutie Decl., Exhibit 7, Cooper
2T322:4-13.2

14. On July 1, 2021, AFM extended the time within which to file a lawsuit against AFM
to October 2, 2021. Zefutie Decl., Exhibit 8.

15. Even though AFM did not receive a proof of loss within 90 days of the Storm, it

did not deny the claim “[b]ecause [AFM] wanted to do the right thing by [its] client and continue

to investigate the loss.” Zefutie Decl., Exhibit 9, AFM T144:23-145:3. 3

2
3

“Cooper 2T” refers to the transcript of the deposition of Ronald Cooper taken on September 11, 2024.
“AFM T” refers to the transcript of the deposition of Defendant AFM’s corporate representatives Andrew
Cornforth and Phillip Allen Fish.
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16. On October 1, 2021, Tower Crossing, through Mr. Cooper, submitted, among other
things, a Partial Sworn Statement in Proof of Loss (the “POL”). Zefutie Decl., Exhibit 10; see
also id., at Exhibit 11, Egidi T89:10-13.

17. Among other things, the POL provided the following information:

6. Full Cost of Repair or Replacement: $4,341,149.36
7. Less Depreciation: $350,440.54
7a. Less Depreciation calculated by Fair Market Value: $N/A

8. Less Deductible and partial payments: $10,000

9. Actual Cash Value of the claim: $3,980708.82

9a. Amount Claimed under the above number policy if Fair $N/A
Market Value ACV is observed.

Zefutie Decl., Exhibit 10.

18.  AFM “confirmed the receipt” of the POL. Zefutie Decl., Exhibit 12.

19. The POL stated, in relevant part, “Because the proof [of] loss is based on currently
available information, it may require modification or supplementation based on the going in
investigation.” Zefutie Decl., Exhibit 10, at RC00001268.

20. The POL did not “tie [Tower Crossing] to a specific amount.” Zefutie Decl.,
Exhibit 9, AFM T157:14-16.

21.  Prior to submission of the POL to AFM, Ron Cooper prepared a draft POL (the
“Draft POL”) for Tower Crossing’s consideration that reflected an full replacement cost number
$2,954,405.44. Zefutie Decl., Exhibit 13.

22. The Draft POL was never submitted to AFM. Zefutie Decl., Exhibit 9, AFMT8:17-

22,13:1-5.
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23. Mr. Egidi was a member of Tower Crossing’s board of directors and had an entire
career in the construction industry culminating in serving as President of Pepper Construction from
approximately 2002 to 2019. Zefutie Decl., Exhibit 2, Freedman T104:9-15; see also id., at
Exhibit 11, Egidi T9:4-10.*

24. After Mr. Cooper prepared the Draft POL, Mr. Egidi had a conversation with Mr.
Cooper and Mr. Freedman by telephone in which he expressed concerns about Mr. Cooper’s
proposed pricing, including, but not limited to, the staffing schedule, the number of crew members,
the general cost of roof work in the Chicago area. Zefutie Decl., Exhibit 14; see also id., Exhibits
11, Egidi T111:12-21, 113:4-6, 120:19-121:9.

25. The discussion between Mr. Egidi and Mr. Cooper was “very organic” and focused
on Mr. Egidi’s knowledge and understanding about the size and magnitude of the construction
needed. Zefutie Decl., Exhibit 15, Cooper 1T154:10-22.°

26. After that discussion, Mr. Cooper stated that he was updating his pricing. Zefutie
Decl., Exhibit 14; see also id., Exhibit 11, Egidi T138:4-7.

27. Mr. Egidi confirmed with both Mr. Cooper and with all members of Tower
Crossing’s board of directors that the numbers in the Draft POL would be changed. Zefutie Decl.,
Exhibit 16.

28. Tower Crossing’s President, Kenneth Freedman, had his signature notarized, but
Mr. Egidi had crossed out the numbers of on the Draft POL knowing the numbers would be
updated. Zefutie Decl., Exhibit 16; see also id., Exhibit 2, Freedman T71:14-17, 72:7-12; id.,

Exhibit 11, Egidi T132:7-16.

4 “Egidi T” refers to the transcript of the deposition of Ken Egidi, Tower Crossing’s Rule 30(b)(6)
representative, taken on April 12, 2024.
5 “Cooper 1T refers to the transcript of the deposition of Ronald Cooper taken on January 23, 2024.
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29. The signature contained in the POL submitted to AFM is Mr. Freedman’s signature,
and Mr. Freedman was aware that portions of the POL had been revised based on Mr. Egidi’s
expertise as “the construction guy.” Zefutie Decl., Exhibit 2, Freedman T82:22-83:16, 85:15-19,
122:3-4, 145:2-4, 146:21-147:2; see also id., Exhibit 9, AFM T179:8-10; id., Exhibit 11, Egidi
T290:16-18.

30. Mr. Freedman called Mr. Egidi wanting to understand the nature of what he was
affixing his signature to, and Mr. Freedman gave his permission to have his sworn signature
attached to the POL submitted to AFM. Zefutie Decl., Exhibit 11, Egidi T139:9-12, 289:25-
290:18; see also id., Exhibit 2, Freedman T83:14-16, 122:3-4.

31. The POL that was submitted to AFM was sent at the direction of Tower Crossing.
Zefutie Decl., Exhibit 10.

32. Mr. Cooper testified:

Q. Okay. But we know from all the e-mails that — the first page, the one with

the $4.3 million was never sent to anyone at Tower Crossing for them to
sign and notarize and nobody ever e-mailed it back.

A. What is your — what is your understanding of what that signature is saying?

Like if we’re going to talk about insurance here, what do you think this
signature page is confirming? Are you thinking —
The information on Page 1.

A. No. That’s not true. If that was the case, then the notary would have to

know if this information is accurate or not. That has nothing to do with this

notary.

What this notary is doing is saying is this signature you, are you this person?
Yes, [ am. That has nothing to do with the information on this page.

Because if that was the case, that notary would have to have memorialized
information and chronicle knowledge of is this number accurate. The only
people that needed to know if this is accurate or not is the person that has
signed this notary, and that has been confirmed.
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Zefutie Decl., Exhibit 7, Cooper 2T318:13-319:20.

33. The numbers reflected in the POL submitted to AFM were more realistic than the
numbers contained in the Draft POL. Zefutie Decl., Exhibit 17; see also id., Exhibit 2, Freedman
T98:8-13.

34, AFM was aware of the potential cost and risk before Ron Cooper submitted the
POL to AFM on October 1, 2021. Zefutie Decl., Exhibit 7, Cooper 2T333:3-18.

35. AFM, through correspondence by Brian Reid (“Mr. Reid”), accepted coverage of
the claim. Zefutie Decl., Exhibit 9, AFM T63:3-8; see also id., Exhibit 18, Reid T30:6-14.°

36. Mr. Reid concluded that a storm did damage the Tower Crossing property on July
2,2019. Zefutie Decl., Exhibit 18, Reid T:17:20-18:6, 20:1-10, 30:6-14.

37. Mr. Reid was “a seasoned, experienced adjuster and with that comes an element of
authority.” Zefutie Decl., Exhibit 9, AFM T:74:7-8.

38. On October 29, 2021, AFM agreed to pay Tower Crossing $203,982.19, an amount
reflected in an estimate by Newman Construction Consultants, which AFM stated was “the basis
for our measurement of the recoverable loss for damages directly related to the wind and hail event
on 02-July-2019.” Zefutie Decl., Exhibit 4, at AFM004591.

39. Specifically, AFM stated:

We are rejecting the [POL] as we are not in agreement with the scope of
damage being claimed related to the wind and hail event on 02-July-2019.

After reviewing the findings of our consultant, we have concluded that the
composition shingle roofs, and bitumen systems were not damaged by the winds
and hail event. However, we did note hail damage to the metal roof accessors and
some areas of shingles that demonstrated evidence of previous wind damage. To
quantify these damages, we previously retained a building consultant from
Newman Construction Consultants to prepare an estimate of damages for those

6 “Reid T” refers to the transcript of the deposition of Brian Reid taken on March 28, 2024.
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affected areas. A copy of this estimate was previously provided, but a copy has

been included with this letter for your reference. The Newman Construction

Consultants estimate includes costs to repair these items in the gross amount of US

203,982.19, which is the basis for our measurement of the recoverable loss for

damage directly related to the wind and hail event on 02-July-2019.
Zefutie Decl., Exhibit 4, at AFM004590-4591 (emphasis added).

40. The author of the coverage determination letter, Sean Taylor, confirmed under oath
that “[t]he letter states that there was recoverable loss for damages directly related to the wind and
hail event on the 2nd of July 2019.” Zefutie Decl., Exhibit 19, Taylor T17:2-4.”

41. The October 29, 2021 coverage determination letter does not state that Tower
Crossing’s claim was denied either in whole or in part. Zefutie Decl., Exhibit 4.

42. AFM did not close Tower Crossings’ claim after making its October 29, 2021
coverage determination. Zefutie Decl., Exhibit 19, Taylor T25:5-12.

43. Rather, AFM invited Tower Crossing to provide additional information in the event
Tower Crossing disagreed with AFM’s scope of repair/replacement: “Should you find information
that differs from the above or if there is additional information that has not been considered in our
evaluation of this loss, please contact us promptly, and we will be happy to review any information
provided.” Zefutie Decl., Exhibit 4, at AFM004591.

44. On November 9, 2021, Mr. Taylor again confirmed in writing that (a) a storm hit
the Tower Crossing property on July 2, 2019 (referring the “02-July-2019 event”), and (b) Tower
Crossing suffered a “recoverable loss related to the 02-July-2019 event . . . .” Zefutie Decl.,
Exhibit 20, at AFM000932-933.

45. On November 19, 2021, Tower Crossing filed this lawsuit. See Docket Entry

(“D.E”) 1.

“Taylor T” refers to the transcript of the deposition of Sean Taylor taken on April 4, 2024.

8
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46. By letter dated December 2, 2021, after this litigation was filed, AFM sent Ron
Cooper a check for $193,982.19 ($203,982.19, less a $10,000 deductible) as well as a settlement
statement that showed a date of loss of July 2, 2019 and stated: “This statement confirms that the
above referenced Insured has sustained loss and/or damage for which a claim has been made under
the insurance policy identified above, as shown in this Statement of Settlement of Loss.” Zefutie
Decl., Exhibit 21, at AFM_001049.

47. Tower Crossing’s claim remained open from October 2021 to when that check was
issued in December of 2021. Zefutie Decl., Exhibit 9, AFM T170:8-23.

48. Tower Crossing did not obstruct or limit in any way AFM’s investigation of Tower
Crossings’ insurance claim. Zefutie Decl., Exhibit 22, Juhlmann T55:12-56:1.%

49. According to AFM’s own expert, AFM’s October 29, 2021 coverage determination
was made on the basis of a full, fair, and complete investigation of Tower Crossings’ claim, as
follows:

I am also able to conclude and opine that based upon the evaluations of the
respective investigations performed by the outside forensic consultants retained,
communications with the Plaintiff and its representatives—including its Public
Adjuster, insurance broker, Board Chair and President of the Condominium
Association—and the loss settlement amount tendered for the repair of verified
damages, that AFM and its claim professionals (a) had reasonable bases upon which
the coverage determinations and loss settlement amount were made; (b) that they
were made with an informed judgment based upon information obtained from and
communications with the Plaintiff, its representatives and roofing inspectors; and
(c) were made only after a full and fair evaluation of the information and expert
reports submitted—as well as of the respective insuring agreements, terms,
conditions, definitions, exclusions and endorsements of the AFM Policy.

Zefutie Decl., Exhibit 1, at 3.

8 “Julmann T” refers to the transcript of the deposition of Louis Julmann, the Rule 30(b)(6) witness of Roofing

Consultants Ltd.
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Dated: January 31, 2025 Respectfully submitted,
Michael S. Shapiro (No. 6279776) Tower Crossing Condominium Association,
Michael P. Tomlinson (No. 6279930) Inc.,

TOMLINSON & SHAPIRO, P.C.

5440 N. Cumberland Ave., Suite 111

Chicago, IL 60656 By: s/ Ugo Colella
Phone: (312) 715-8770 One of its Attorneys
Fax: (866) 625-7089

Email: mss@tomlinsonshapiro.com

mpt@tomlinsonshapiro.com

Ugo Colella (admitted pro hac vice)

John J. Zefutie, Jr. (admitted pro hac vice)
COLELLA ZEFUTIE LLC

1300 I Street, N.W., Suite 400E
Washington, D.C. 20005

Phone: (202) 920-0880

Fax: (202) 920-0894

Email: ucolella@czlaw.com

Email: jzefutie@czlaw.com
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