
UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF TEXAS 

HOUSTON DIVISION 

 

ALFREDO ROCHA § 

 § 

VS. §  C.A. NO. 4:23-cv-01900 

 §     (JURY) 

STATE FARM LLOYDS         § 

DEFENDANT STATE FARM LLOYD’S BRIEF IN SUPPORT OF ITS MOTION FOR 

SUMMARY JUDGMENT 

Defendant State Farm Lloyds files this Motion for Summary Judgment pursuant to Federal 

Rule of Civil Procedure 56 and would respectfully show the Court as follows: 
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DEFENDANT STATE FARM LLOYDS’ BRIEF IN SUPPORT OF ITS MOTION FOR 

SUMMARY JUDGMENT 

I. 

SUMMARY 

Plaintiff brought this suit against State Farm, alleging various claims concerning damage 

to his dwelling from a storm occurring on February 16, 2021. Plaintiff invoked the appraisal 

provision of Homeowners Policy 53-E5-2812-7 (“Policy”). Broadly speaking, appraisal is an 

agreed to provision in the Policy that allows either party to invoke a process by which the amount 

of loss is determined by agreement of two appraisers, one selected by each party, or, if necessary, 

by one of the appraisers and an umpire mutually agreed to by the appraisers or appointed by the 

court. The amount of loss in this case was set by agreement of both parties’ appraisers. 

Texas Supreme Court precedent confirms that State Farm, having paid that amount, subject 

to its reservation of rights and without admitting liability, fully complied with its contractual 

obligations under the Policy and owes no additional benefits. See Ortiz v. State Farm Lloyds, 589 

S.W.3d 127, 132-135 (Tex. 2019). State Farm also voluntarily paid, subject to a reservation of 

rights and without admitting liability, any potential TPPCA interest owed. See Rodriguez v. Safeco 

Ins. Co. of Ind., No. 23-0524, 2024 WL 388142, *5 (Tex. Feb. 2, 2024). Because Plaintiff is not 

entitled to any additional policy benefits, any judgment for economic damages in this matter would 

be $0. Under Tex. Ins. Code §542A.007, he is precluded from recovering attorney’s fees. See id. 

at **4-5. As a matter of law, State Farm’s payment of the award plus any potential TPPCA interest 

bars Plaintiff’s breach of contract claim, extra-contractual claims for bad faith, fraud, conspiracy, 

or statutory violations under the Texas Deceptive Trade Practices Act (“DTPA”) or Chapter 541 

of the Insurance Code (“Ch. 541”), as well as Plaintiff’s claim for attorney’s fees under any theory 

of recovery, as limited by Chapter 542A (“Ch. 542A”) of the Insurance Code.  
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State Farm, therefore, brings this Motion seeking dismissal of Plaintiff’s claims for breach 

of contract, violation of Texas Insurance Code Chapter 542 (TPPCA), violation of Insurance Code 

Chapter 541 and the Deceptive Trade Practices Act, breach of the duty of good faith and fair 

dealing, fraud, and conspiracy on the following grounds: 

Contract: 

• Regardless of the scope of coverage or damage—which State Farm disputes— State 

Farm has paid the appraisal award and, thus, has paid all benefits to which Plaintiff 

could possibly be entitled under the Policy. 

 

• Plaintiff cannot recover attorney’s fees under Texas Civil Practice and Remedies 

Code Section 38.001 (1) because he cannot recover damages under the Policy (he 

has been fully indemnified) and (2) due to the application of Texas Insurance Code 

Chapter 542A. 

 

 

Chapter 542 (TPPCA): 

• State Farm has paid “the amount[s] of the claim[s]” and owes no further benefits 

under the Policy. 

 

• State Farm has paid “simple interest on the amount[s] of the claim[s]” and owes no 

further interest under the TPPCA, regardless of liability on the claim. 

 

• The formula for calculating attorney’s fees adopted by the Texas Legislature in 

Chapter 542A precludes an award of attorney’s fees under the TPPCA when all 

benefits that could possibly be owed under the Policy have been paid. 

 

Chapter 541, Fraud, Conspiracy, DTPA, and Bad Faith: 

• Plaintiff’s claims for extra-contractual damages fail as a matter of law. He has 

received all benefits he is entitled to receive under the Policy, and there is no 

evidence that any conduct by State Farm caused an injury “independent from the 

loss of the benefits.” 
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• Plaintiff cannot recover attorney’s fees or treble damages under Texas Insurance 

Code Chapter 541 or the DTPA because he cannot recover damages on his statutory 

claims. He likewise cannot recover attorney’s fees due to the application of Texas 

Insurance Code Chapter 542A. 

II. 

SUMMARY JUDGMENT EVIDENCE 

In support of this Motion, State Farm attaches the following summary judgment evidence, 

which is included in the attached Appendix and incorporated herein by reference: 

Appendix 1–46:  Plaintiff’s Homeowners Policy 

Appendix 47–49 Declaration of Claim Specialist of David Thomas 

Appendix 50–52 Ex. B-1 State Farm Claim Activity File Notes Excerpts 

Appendix 53  Ex. B-2 March 22, 2021 State Farm Letter and Estimate 

Appendix 54  Ex. B-3 May 4, 2023 State Farm Letter and Estimate 

Appendix 55–60 Ex. B-4 July 29, 2023 Plaintiff’s Appraisal Demand 

Appendix 61–62 Ex. B-5 August 24, 2023 State Farm Letter  

Appendix 63–72  Ex. B-6 November 3, 2023 State Farm’s Designation of 

 Appraiser 

Appendix 73  Ex. B-7 Appraisal Award 

Appendix 74–77 Ex. B-8 April 17, 2024 State Farm Letter Regarding 

 Payment of Appraisal Award and Voluntary Interest and 

 Fees Payment 

III. 

SUMMARY JUDGMENT STANDARD 

The Court should grant a take-nothing summary judgment when the pleadings and 

summary judgment evidence demonstrate “that there is no genuine dispute as to any material fact 

and [State Farm] is entitled to judgment as a matter of law” based on Texas Supreme Court 

precedent. See FED. R. CIV. P. 56(a), (c). “Under Rule 56, summary judgment must be entered 

against “a party who fails to make a showing sufficient to establish the existence of an element 

essential to that party’s case, and on which that party will bear the burden of proof at trial.” Baton 

Rouge Oil & Chem. Workers Union v. ExxonMobil Corp., 289 F.3d 373, 375 (5th Cir. 2002) 

(citations omitted). 
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“A fact is ‘material’ if its resolution could affect the outcome of the action,” and a 

“genuine” dispute is present “only if a reasonable jury could return a verdict for the non- movant.” 

Burrell v. Dr. Pepper/Seven UP Bottling Grp., Inc., 482 F.3d 408, 411 (5th Cir. 2007) (internal 

quotation marks and citation omitted); Fordoche, Inc. v. Texaco, Inc., 463 F.3d 388, 392 (5th Cir. 

2006) (citation omitted). As a result, “[o]nly disputes over facts that might affect the outcome of 

the suit under the governing law will properly preclude the entry of summary judgment.” Anderson 

v. Liberty Lobby, Inc., 477 U.S. 242, 248 (1986). 

“[T]he movant bears the initial burden of showing the absence of a genuine issue of 

material fact. Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986). However, the movant is freed 

from this initial burden on matters for which the non-movant would bear the burden of proof at 

trial; in that event, the movant’s burden is reduced to merely pointing to the absence of evidence. 

Id. at 323–25; see also Transamerica Ins. Co. v. Avenell, 66 F.3d 715, 718–19 (5th Cir. 1995). If 

the movant meets its initial burden, the non-movant must then demonstrate the existence of a 

genuine issue of material fact. Celotex Corp., 477 U.S. at 323. This demonstration must 

specifically indicate facts and their significance and cannot consist solely of “[c]onclusional 

allegations and denials, speculation, improbable inferences, unsubstantiated assertions, and 

legalistic argumentation[.]” U.S. ex rel. Farmer v. City of Hous., 523 F.3d 333, 357 (5th Cir. 2008) 

(citing TIG Ins. Co. v. Sedgwick James of Wash., 276 F.3d 754, 759 (5th Cir. 2002)). 

IV. 

FACTUAL BACKGROUND 

Plaintiff filed this lawsuit on March 23, 2023.1 At the time of the underlying loss, Plaintiff’s 

property was insured under the Policy for approximately $220,000 (Coverage A, Dwelling 

 
1 See Pl.’s Orig. Pet. (filed March 23, 2023).   
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Limits).2 On or about March 2, 2021 a claim was reported for damage to Plaintiff’s property from 

a weather event occurring on February 16, 2021.3 State Farm spoke with Plaintiff on March 4, 

2021 to get additional information regarding the loss and schedule an inspection of the property.4 

State Farm inspected the property on March 15, 2021, with Plaintiff present.5 State Farm 

estimated storm damage to the property in the amount of $11,628.84, replacement cost value.6 

After deducting the Policy’s $2,200.00 deductible and depreciation, the actual cash value loss was 

$8,828.00.7 On or about March 22, 2021, State Farm issued a letter to Plaintiff enclosing State 

Farm’s estimate and the actual cash value payment of $9,428.84.8  After discussing a plumbing 

bill with Plaintiff on April 17, 2021, State Farm received no contact from Plaintiff until August 

11, 2022, when Plaintiff called to advise he wanted to submit documents previously requested by 

State Farm. 9 

Beginning in August of 2022, Plaintiff claimed additional areas of damage than what was 

accounted for in the original estimate.10 State Farm inspected on multiple occasions thereafter and 

retained an engineer as well as a plumber during claim handling11. State Farm’s final estimate was 

prepared on May 4, 2023, and totaled $52,567.41.12 

Plaintiff filed this lawsuit against State Farm.13 Approximately four months after filing suit, 

on July 29, 2023, Plaintiff demanded appraisal and designated Bret Ashworth as appraiser.14 On 

 
2 Ex. A, Pl.’s Policy with Business Records Affidavit. 
3 Ex. B, Affidavit of David Thomas at ¶ 5; Ex. B-1, Claim Activity File Notes Excerpts. 
4 Id. 
5 Ex. B at ¶ 6; Ex. B-2, State Farm Mar. 21, 2021 Letter and Estimate. 
6 Id. 
7 Id. 
8 Id. 
9 Ex. B at ¶ 6; Ex. B-1. 
10 Ex. B at ¶ 7. 
11 Id.  
12 Ex. B at ¶ 7; Ex. B-3, State Farm May 4, 2023 Letter and Estimate. 
13 Pl.’s Orig. Pet. 
14 Ex. B at ¶ 8; Ex. B-4, Plaintiff’s Appraisal Demand. 
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August 24, 2023, subject to a reservation of rights, State Farm rejected the appraisal demand due 

to the policy provision requiring appraisal to be completed before suit is filed.15 Plaintiff filed his 

Motion to Compel Appraisal on September 18, 2023, which the Court ultimately granted.16 On 

November 2, 2023, subject to a reservation of rights and any court orders, State Farm responded 

to the appraisal demand and designated Paul Poncio as appraiser.17 

On or about March 28, 2024. State Farm received an appraisal award signed by appraiser 

Ashworth and appraiser Poncio, setting the amount of loss at $55,628.73 on a replacement cost 

basis, and $53,140.85 on an actual cash value basis.18 On April 17, 2024, State Farm, subject to a 

reservation of rights and without admitting liability, timely issued to Plaintiff, through his counsel, 

payment of the award plus debris removal and final cleaning (less depreciation, deductible, 

additional living expenses, and prior payments) in the amount of $4,614.25.19  

On or about April 17, 2024 State Farm, and subject to a reservation of rights and without 

admitting of liability, voluntarily issued further payment to Plaintiff, through his counsel, in the 

amount of $1,890.96 for potential interest under the TPPCA.20  The potential interest payment was 

calculated using the TPPCA’s annual rate of 13.5% for 1,108 days, which is the time between the 

first inspection (March 15, 2021) – plus fifteen business days (April 5, 2021) – and the date State 

Farm issued its appraisal decision letter and payment (April 17, 2024).21 The interest rate used was 

13.5%, which was based on the 8.5% Judgment Rate under Section 304.003 of the Texas Finance 

Code plus 5% under Section 542.060(c) of the Texas Insurance Code.22   

 
15 Ex. B at ¶ 8; Ex. B-5, State Farm’s Aug. 24, 2023 Letter. 
16 Pl. Mot. to Compel Appraisal, ECF No. 6; Order Granting Mot. to Compel Appraisal, ECF No. 12.  
17 Ex. B at ¶ 8; Ex. B-6, State Farm’s Designation of Appraiser. 
18 Ex. B at ¶ 9; Ex. B-7, Appraisal Award. 
19 Ex. B at ¶ 10; Ex. B-8, State Farm Letter Issuing Payment of Appraisal Award. 
20 Ex. B at ¶ 11; Ex. B-8. 
21 Id. 
22 Id. 
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State Farm does not, by this Motion, concede that the accrual date under the TPPCA was 

triggered on March 15, 2021, the date of the first inspection. Rather, the facts confirm that fifteen 

business days following the March 15, 2021, inspection resulted in the maximum amount of 

statutory interest, if any, Plaintiff could possibly be entitled to receive in connection with the 

appraisal award payment. The interest payment actually exceeds the maximum amount of statutory 

interest, if any, Plaintiff could possibly be entitled to receive in connection with the appraisal award 

payment as State Farm used the earliest possible accrual date in making the calculation. 

V. 

ARGUMENT AND AUTHORITIES 

The Policy allows either party to invoke appraisal. Ex. A at 28–29. The contractual 

appraisal process provides an extra-judicial means to determine the amount of loss and resolve 

disputes between the insurer and insured regarding the amount of loss. Barbara Techs. Corp. v. 

State Farm Lloyds, 589 S.W.3d 806, 814-15 (Tex. 2019) (citing State Farm Lloyds v. Johnson, 

290 S.W.3d 886, 888, 893–95 (Tex. 2009)). It is well-established law in Texas that every 

reasonable presumption should be indulged by the courts to sustain an appraisal award. Johnson, 

290 S.W.2d at 893–95; Mainali Corp. v. Covington Specialty Ins. Co., 872 F.3d 255, 258 (5th Cir. 

2017) (citing Franco v. Slavonic Mut. Fire Ins. Ass’n, 154 S.W.3d 777, 784–85 (Tex. App.—

Houston 2004, no pet.)). This prevents the “insured from taking advantage of the appraisal process 

to determine the value of its claim and then, after the insurer fully pays the appraisal award, suing 

the insurer for its initial failure to pay.” Ortiz, 589 S.W.3d at 131. 

Plaintiff invoked the agreed procedure for determining the amount of loss, and having paid 

that amount, State Farm complied with its obligations under the Policy and owes no additional 

benefits. See id. at 133 (“Having invoked the agreed procedure for determining the amount of loss, 

and having paid that amount, State Farm complied with its obligations under the policy”) (citing 
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Breshears v. State Farm Lloyds, 155 S.W.3d 340, 344–45 (Tex. App.—Corpus Christi 2004, pet. 

denied) (“The [insureds] may not use the fact that the appraisal award was different than the 

amount originally paid as evidence of breach of contract, especially when the contract they claim 

is being breached provides for resolution of disputes through appraisal.”). As set forth below, State 

Farm’s payment of the award, plus voluntary payment of any potential TPPCA interest, both 

subject to a reservation of rights and without admitting liability, bars Plaintiff’s breach of contract 

claim, extra-contractual claims of bad faith, fraud, conspiracy, statutory claims under the DTPA 

or Ch. 541, Ch. 542A, and attorney’s fees claims under the TPPCA or any other theory. 

A. State Farm’s payment of the appraisal award estops Plaintiff from 

maintaining a breach of contract claim.  

Under the appraisal provision in Plaintiff’s Policy, the parties agreed that appraisal would 

set the amount of loss—the amount of all potentially recoverable Policy benefits—for Plaintiff’s 

claim. In Ortiz, the Texas Supreme Court affirmed the well-settled rule among Texas courts of 

appeals that an insurer’s payment of an appraisal award bars the insured’s breach of contract claim 

premised on an alleged pre-appraisal failure to pay the amount of the covered loss. Ortiz, 589 

S.W.3d at 132-33. The undisputed law in Texas is that when the insurer pays the amount of loss 

determined by the appraisal, no additional policy benefits are due, and no breach of contract occurs. 

Id. 

As the Supreme Court explained in Ortiz, the appraisal process establishes the amount of 

loss, not liability on the policy. Id. at 132. It is wholly inconsistent with the purpose of appraisal 

and “simply does not follow that an appraisal award demonstrates that an insurer breached [the 

policy] by failing to pay the covered loss.” Id. at 132-33. “If it did, insureds would be incentivized 

to sue for breach every time an appraisal yields a higher amount than the insurer’s estimate 
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(regardless of whether the insurer pays the award), thereby encouraging litigation rather than 

“short-circuiting” it as intended.” Id. at 133 (citation omitted). 

Plaintiff’s breach of contract claim in this case, just as in Ortiz, is “premised on the fact 

that the appraisal award valued the covered loss in an amount greater than State Farm initially 

assessed.” Id. at 132. State Farm fully participated in the appraisal process and, subject to a 

reservation of rights, paid the amount determined by appraisal and, therefore, complied with its 

obligations under the Policy. See id. at 133 (“Having invoked the agreed procedure for determining 

the amount of loss, and having paid that amount, State Farm complied with its obligations under 

the policy.”). Consistent with Ortiz, Plaintiff’s claims are based on the pre-appraisal failure to pay 

the amount of the covered loss under the Policy, and State Farm is entitled to summary judgment 

as a matter of law on the breach of contract claim. See id. (“As Ortiz has failed to identify any 

breach other than the failure to timely pay the amount of the covered loss under the policy, State 

Farm was entitled to summary judgment on the breach of contract claim.”). 

B. State Farm cannot be liable for Plaintiff’s attorney’s fees under Texas Civil 

Practice and Remedies Code § 38.001. 

Because Plaintiff cannot recover damages on his contract claims, he also cannot recover 

attorney’s fees under Texas Civil Practice and Remedies Code Section 38.001. Section 38.001 

states that “[a] person may recover reasonable attorney’s fees from an … organization …, in 

addition to the amount of a valid claim and costs, if the claim is for: … an oral or written contract.” 

TEX. CIV. PRAC. & REM. CODE § 38.001(b)(8). As the Texas Supreme Court explained in Ortiz, 

this language “requires that the claimant prevail on the underlying claim and recover damages in 

order to recover attorney’s fees.” Ortiz, 589 S.W.3d at 135 (emphasis in original) (citing In re 

Nalle Plastics Fam. Ltd. P’ship, 406 S.W.3d 168, 172-73 (Tex. 2013) (orig. proceeding)). 
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Moreover, Plaintiff cannot recover attorney’s fees due to the application of Texas Insurance 

Code Chapter 542A, as detailed further below. A take-nothing judgment should be granted on fees 

as well. 

C. Without a right to additional Policy benefits or an independent injury, 

Plaintiff cannot maintain any extra-contractual causes of action.  

Plaintiff has not sustained any damages that could allow him to maintain any of his extra-

contractual causes of action against Defendant for violations of Ch. 541 or the DTPA or breach of 

the common law duty of good faith and fair dealing. See Pl.’s Pet. at ¶ 40–58. Therefore, without 

a right to additional Policy benefits or an independent injury, Plaintiff cannot maintain any extra-

contractual causes of action, and Defendant is entitled to summary judgment. See Ortiz, 589 

S.W.3d at 132-33. 

In Ortiz, the Texas Supreme Court reaffirmed the longstanding principle that when the 

insurer pays the amount of loss determined by appraisal, the insured has received all benefits owed 

under the insurance policy and has sustained no “actual damages” under Ch. 541. Id. Plaintiff has, 

therefore, sustained no actual damages to support his extra-contractual claims for an alleged 

common-law bad faith or statutory violations under the DTPA or Ch. 541 of the Insurance Code. 

Id. at 133. Likewise, as the court affirmed in Ortiz, Plaintiff cannot recover attorney’s fees or costs 

incurred in prosecuting this suit as “actual damages.” Id. The Ortiz Court held that statutory 

attorney’s fees and litigation costs are not damages under Texas law and cannot be recovered when 

no policy benefits are due. Id. Therefore, State Farm is entitled to summary judgment against 

Plaintiff’s claimed violations of Ch. 541, the DTPA and State Farm’s breach of the common law 

of duty of good faith and fair dealing. 
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D. No actionable misrepresentation, fraud, or conspiracy to commit fraud. 

 “[E]vidence of proper completion of the appraisal process and tendering of payment” 

shows there are no genuine issues of material fact for Plaintiff’s claims for fraud and conspiracy 

to commit fraud. Tabor v. State Farm Lloyds, 2015 WL 12552006, at *8 (S.D. Tex. Apr. 9, 2015); 

see also Anderson v. Am. Risk Ins. Co., Inc., 2016 WL 3438243, at *7–8 (Tex. App.—Houston 

[1st Dist.] June 21, 2016, no pet.) (dismissing insured’s Chapter 541 claim and bad faith claim 

when insurer paid pursuant to an appraisal award and no evidence of an independent injury or 

untimely investigation was presented by the insured and dismissing insured’s fraud claim); Barry 

v. Allstate Tex. Lloyds, 2015 WL 1470429, at *6–7 (S.D. Tex. Mar. 31, 2015) (dismissing fraud 

claim on summary judgment after payment of appraisal award). The alleged misrepresentations 

pled by Plaintiff,23 including his post-loss allegations, are not actionable, as a matter of law, and 

will not support his claims. Griggs v. State Farm Lloyds, 181 F.3d 694, 701 (5th Cir. 1999) 

(statements about claims being handled professionally “more in the nature of non-actionable 

puffery than actionable representations of specific material fact”); Druker v. Fortis Health, 2007 

WL 38322, at *4–5 & n.6 (S.D. Tex. Jan. 4, 2007) (general assurance policy would be honored is 

not a material misrepresentation that can support a fraud claim); Avila v. Loya, 2005 WL 1902120, 

at *5 (Tex. App.—Amarillo Aug. 10, 2005, no pet.); Provident Am. Ins. Co. v. Castaneda, 988 

S.W.2d 189, 200 n.55 (Tex. 1998) (citing Royal Globe Ins. Co. v. Bar Consultants, Inc., 577 

S.W.2d 688, 694–95 (Tex. 1979)); Gulf States Underwriters of La., Inc. v. Wilson, 753 S.W.2d 

422, 430–31 (Tex. App.—Beaumont 1988, writ denied) (letter to insured opting not to renew 

policy did not constitute misrepresentation). Further, Plaintiff has not relied on or been harmed by 

 
23 Plaintiff’s alleged misrepresentations are generally that Defendant knowingly and with reckless disregard for the 

Plaintiff in the course of handling the claim made false statements for the purpose of misleading Plaintiff as to the 

actual damages. See Pl.’s Pet. at 53. 
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the alleged post-loss misrepresentations. See Walker v. Fed Kemper Life Assurance Co., 828 

S.W.2d 442, 453 (Tex. App.—San Antonio 1992, no writ) (“As a result, a post-loss denial of 

liability for a questionable claim is not actionable under the DTPA or the Insurance Code.”). 

Plaintiff’s conspiracy to commit fraud claim also fails because it is derivative of the underlying 

fraud claim which fails. See Tilton v. Marshall, 925 S.W.2d 672, 681 (Tex. 1996). 

E. State Farm conclusively established Plaintiff has been paid all conceivable 

prompt payment damages, if any, that he could be entitled to receive. 

 

Even if TPPCA damages applied in this case, the facts conclusively establish that Plaintiff 

is barred from recovery under the TPPCA because he has been paid all prompt payment damages, 

if any, that he could possibly be entitled to receive.  

The facts demonstrate that on or about April 17, 2024, State Farm, subject to a reservation 

of rights and without admitting liability, issued payment to Plaintiff in the amount of $1,890.96 

for potential interest under the TPPCA. Ex. B at ¶ 11. As explained below, that payment was more 

than sufficient to compensate for any possible interest that could be owed under the TPPCA. 

Section 542.058 of the Insurance Code provides that if an insurer delays payment of a claim 

for more than sixty (60) days, the insurer is subject to the TPPCA penalties under Section 542.060. 

TEX. INS. CODE §542.058. Section 542.060(c) of the Insurance Code provides penalties as “simple 

interest on the amount of the claim,” calculated “each year at the rate determined on the date of 

judgment by adding five percent to the interest rate determined under section 304.003, Finance 

Code.” TEX. INS. CODE §542.060(c). Section 304.003 sets the post-judgment interest rate at “(1) 

the prime rate as published by the Board of Governors of the Federal Reserve System on the date 

of computation” or (2) five percent a year if the prime rate as published by the Board of Governors 

of the Federal Reserve System described by subdivision (1) is less than five percent.” TEX. FIN. 
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CODE §304.003(c)(1)-(2). At the relevant time, the prime rate under Section 304.003 was 8.5%, 

making the simple interest rate 13.5%.24 

Using the TPPCA’s annual simple interest rate of 13.5%, the TPPCA interest was then 

calculated for 1,108 days, which is the time between the first inspection (March 15, 2021) – plus 

fifteen business days (April 5, 2021) – and the date the appraisal award letter and payment were 

issued (April 17, 2024). Ex. B at ¶ 11. These dates were determined based on the Insurance Code 

guidelines. Section 542.056(a) provides that an insurer has fifteen business days in which to accept 

or reject a final proof of loss. TEX. INS. CODE §542.056(a). Assuming that State Farm had all the 

information reasonably required on the earliest possible date – the date of its first inspection, March 

15, 2021, which itself is disputable – State Farm had until April 5, 2021 – fifteen business days 

after the inspection – in which to make payment. Statutory interest would then begin to accrue 

sixty days after April 5, 2021, which was June 4, 2021. TEX. INS. CODE §542.058. State Farm’s 

payment of potential interest used an accrual date of March 15, 2021, thus providing approximately 

two extra months of interest. 

Thus, Plaintiff’s TPPCA potential interest claim has been (over) paid, and no additional 

amounts can be awarded for “simple interest on the amount of the claim.” This case is therefore 

distinguishable from Ortiz and Barbara Technologies, in which the Texas Supreme Court upheld 

summary judgment on extra-contractual claims but allowed insureds to proceed on TPPCA claims 

where no interest had been paid. See Barbara Techs. Corp., 589 S.W.3d 809, 812-14; See Ortiz, 

589 S.W.3d 127, 135-36. Both cases involved claims where the appraisal award was paid, thus 

barring breach of contract and extra-contractual claims, but no payment for interest potentially 

owed under TPPCA was made. Id. Here, State Farm has paid both the appraisal award and TPPCA 

 
24 See https://occc.texas.gov/publications/interest-rates. 
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interest potentially owed, therefore no question of TPPCA violation remains, and State Farm is 

entitled to summary judgment on Plaintiff’s claim for TPPCA violation. 

F. Plaintiff is barred from recovering attorney fees pursuant to Chapter 542A 

of the Texas Insurance Code as a matter of law.       

 

In connection with his statutory prompt payment claim, Plaintiff asserts the right to 

attorney’s fees under the TPPCA. “Chapter 542A governs first-party claims by an insured that 

arise ‘from damage to or loss of covered property caused, wholly or partly, by forces of nature, 

including an earthquake or earth tremor, a wildfire, a flood, a tornado, lightning, a hurricane, hail, 

wind, a snowstorm, or a rainstorm.’” Rodriguez, 2024 WL 388142, *3 (citing TEX. INS. CODE § 

542A.001(2)(C)). “Among its many other provisions, Chapter 542A limits the recovery of 

attorney’s fees.” Id. (citing TEX. INS. CODE § 542A.007). 

The applicable provision for calculating attorney fees is set forth in § 542A.007 and states 

in relevant part: 

Sec. 542A.007.     AWARD OF ATTORNEY’S FEES. 

(a) Except as otherwise provided by this section, the amount of attorney’s fees 

that may be awarded to a claimant in an action to which this chapter applies 

is the lesser of: 

(1) the amount of reasonable and necessary attorney’s fees supported at 

trial by sufficient evidence and determined by the trier of fact to have 

been incurred by the claimant in bringing the action; 

(2) the amount of attorney’s fees that may be awarded to the claimant 

under other applicable law; or 

(3) the amount calculated by: 

(A) dividing the amount to be awarded in the judgment to the 

claimant for the claimant’s claim under the insurance 

policy for damage to or loss of covered property by the 

amount alleged to be owed on the claim for that damage or loss 

in a notice given under this chapter; and 

(B) multiplying the amount calculated under Paragraph (A) by the 

total amount of reasonable and necessary attorney’s fees 

supported at trial by the sufficient evidence and determined by 

the trier of fact to have been incurred by the claimant in 

bringing the action. 
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TEX. INS. CODE § 542A.007(a) (bold added). 

Specifically, under § 542A.007(a)(3)(A), courts are instructed to divide the amount of 

policy benefits to be awarded in the judgment by the amount of policy benefits alleged in any 

notice given under Ch. 542A, and to then multiply that amount by the total reasonable and 

necessary attorney’s fees supported at trial by sufficient evidence and determined by the trier of 

fact to have been incurred. Id. If this calculation is the lesser of the three stated methods of 

determining recoverable attorney’s fees by the legislature, then it is the maximum amount of 

attorney fees that can be awarded in connection with an insured’s claim under the TPPCA or any 

other law. Id. at § 542A.007(a)(2). 

On February 2, 2024, in Rodriguez, the Texas Supreme Court ruled that when the carrier 

has paid the appraisal award plus any possible statutory interest, “no attorney’s fees are available 

under section 542A.007(a)(3)’s formula.” Rodriguez, 2024 WL 388142, *5. The Court reasoned 

that: 

Because the insurer has already paid all amounts owed under the insurance policy 

plus any possible statutory interest, there is not and never will be an “amount to be 

awarded in the judgment to the claimant for the claimant’s claim under the 

insurance policy.”  See Ortiz v. State Farm Lloyds, 589 S.W.3d 127, 132-33 (Tex. 

2019) (holding that an insurer’s payment of the appraisal award discharges its 

obligations under the policy.) When there is no “amount to awarded in the judgment 

to the claimant for the claimant’s claim under the insurance policy,” the numerator 

of the fraction described by subsection (a)(3)(A) does not exist—which means the 

fraction’s value is zero (or non-existent). Multiplying this zero-value by another 

number, as required in the calculation’s second step, can never yield a non-zero 

amount of attorney’s fees.  As a result, in this case and others like it, there will 

never be a non-zero amount of permissible attorney’s fees under the formula 

described in section 542A.007(a)(3). 

Id. at *4. 

Here, as shown above, because State Farm has already paid all amounts possibly owed 

under the insurance policy plus all statutory interest possibly owed, there is not and never will be 
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an amount to be awarded in the judgment. See id. Therefore, Plaintiff cannot recover any attorney’s 

fees in this matter, and State Farm is entitled to summary judgment on Plaintiff’s claim for 

attorney’s fees.   

VI. 

PRAYER 

Plaintiff invoked the agreed procedure for determining the amount of loss and, having paid 

that amount, State Farm has fully complied with its contractual obligations under the Policy and 

owes no additional benefits. Because Plaintiff is not entitled to any additional benefits, Plaintiff 

cannot maintain a breach of contract action and without evidence of an independent injury, 

Plaintiff’s extra-contractual claims also fail. Further, State Farm’s payment of statutory interest 

prevents Plaintiff from recovering on his prompt payment claims. Without a right to Policy 

benefits, Plaintiff is also barred from recovering attorney fees pursuant to Ch. 542A as a matter of 

law. Accordingly, State Farm respectfully requests that the Court grant summary judgment in favor 

of State Farm on all claims asserted by Plaintiff in this action.   
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