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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF TEXAS
HOUSTON DIVISION

ALFREDO ROCHA,
Plaintiff,

V. CIVIL ACTION NO 4:23-CV-01900

STATE FARM LLOYDS,
Defendant,

wn W W W W W W W W

PLAINTIFF'S RESPONSE IN OPPOSITION TO THE DEFENDANT’S MOTION FOR
SUMMARY JUDGMENT

TO THE HONORABLE COURT:

Plaintiff Alfredo Rocha files this Response in Opposition to Defendant State Farm Lloyds'
Motion for Summary Judgment, and respectfully shows the Court as follows:

Introduction

Defendant's Motion for Summary Judgment must be denied because it rests on the false
premise that State Farm has fully satisfied the appraisal award. The record shows otherwise.
Specifically, State Farm failed to pay the $1,650 awarded for Additional Living Expenses (ALE)
in the appraisal award. As established in Rodriguez v. Safeco Ins. Co. of Indiana, 633 S.W.3d 588
(Tex. App.—El Paso 2021, no pet.), full payment of the appraisal award is a prerequisite to
summary judgment. Because State Farm has only paid part of the award, Plaintiff's claims remain
viable.

In addition, Plaintiff seeks recovery of the unpaid ALE, statutory interest on that unpaid
ALE amount, and attorney's fees, all of which remain in controversy. Defendant's motion ignores

this unresolved liability and is therefore legally and factually unsupported. The undisputed
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evidence shows that State Farm, rather than challenging the appraisal award through proper legal
channels, simply chose to disregard the portion it disagreed with—a self-help remedy that Texas
law does not permit. This Court should deny Defendant's motion and allow Plaintiff to proceed
with his claims.

Factual Background

This dispute arises from a freeze event that occurred on February 16, 2021, at Plaintiff's
insured property located at 601 E. Pearce St., Baytown, Texas. Plaintiff submitted a claim under
his homeowner's policy, and after various delays and partial payments, the parties agreed to resolve
the dispute through appraisal.

On November 1, 2023, Defendant agreed to participate in the appraisal process. The
appraisal panel issued its award on March 28, 2024, setting the amount of loss at $55,628.73. This
amount included $1,650 for Additional Living Expenses (ALE), specifically listed on line 100 of
the appraisal award.

On April 17, 2024, Defendant issued partial payments on the appraisal award but expressly
withheld the $1,650 ALE, asserting that ALE was improperly included because Plaintiff had not
provided an itemized dispute before invoking appraisal. Defendant did not move to vacate or
challenge the award. It instead paid other portions of the award and unilaterally excluded the ALE
amount.

To date, Defendant has not paid the $1,650 ALE or any statutory interest associated with
that unpaid amount. Plaintiff brings this action to recover those unpaid amounts and his attorney's

fees.
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Legal Standard

Summary judgment is proper only when the movant shows that there is no genuine dispute
as to any material fact and that it is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a).
In considering a motion for summary judgment, the Court must view the evidence in the light most
favorable to the nonmovant and draw all reasonable inferences in that party's favor.

Argument and Authorities

A. Defendant Failed to Fully Pay the Appraisal Award

Defendant’s own payment correspondence confirms that it did not pay the full appraisal
award. The appraisal panel determined a total amount of loss, including $1,650 in ALE. Rather
than seek to vacate or modify the award, Defendant chose to pay part of it and withhold the ALE.
This partial payment renders summary judgment improper.

In Rodriguez v. Safeco Ins. Co. of Indiana, 633 S.W.3d 588, 599 (Tex. App.—EIl Paso
2021, no pet.), the court held that "full and timely payment of an appraisal award is a condition
precedent to an insurer obtaining summary judgment on a breach of contract claim." Because State
Farm did not pay the full appraisal amount in this case—including specifically the $1,650 ALE
awarded—and failed to pay statutory interest on that unpaid amount, it cannot satisfy the standard

necessary to obtain summary judgment.

**the remainder of this page has been intentionally left blank**
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A summary of the relevant appraisal amounts and State Farm’s payments is set forth in the

table below:
DATE POLICY BENEFIT INTEREST UNPAID /
(PAYMENT MADE) STATUTORY VIOLATION
June 22, 2021 $304.76 — Initial Dwelling Paid ~126 days after claim.
ACV payment. Prompt pay interest accrued
(paid 4/17/24). Violation of
Tex. Ins. Code §542.058 (late
payment).
Dec. 19, 2022 $1,650.00 — Additional Living | No interest paid on ~21-
Expenses (ALE). month delay. Violation of Tex.
Ins. Code §§542.058, 542.060
(unpaid prompt pay interest).
May 4, 2023 $2,491.80 — Dwelling Paid >26 months after loss.

Aug. 22, 2023 (approx.)

April 17,2024

April 17, 2024

supplemental (flooring
repair).

$1,093.09 — Personal Property
(washing machine); $324.75 —
Personal Property (appliance
stand); $158.01 — Personal
Property (food spoilage)

$4,614.25 — Dwelling
appraisal award remainder
(ACV) payment (after prior
payments, depreciation,
deductible, ALE deducted)

$1,890.96 — Interest payment

(TPPCA interest on building
payments).

Interest accrued (State Farm
acknowledged interest due);
paid 4/17/24 as part of interest
check. §542.058 violation.

Paid after Plaintiff’s proof of
loss for contents. No unpaid
interest (paid promptly once
submitted in 2023).

Paid after appraisal (over 3
years post-loss). Interest on
this delayed amount paid
4/17/24 (see below). §542.058
violation (remedied by
interest payment).

N/A. (Represents 13.5% per
annum interest for 1,108 days
of delay on dwelling
amounts). No interest paid on
ALE portion.

This table reflects that the ALE portion of the appraisal award remains entirely unpaid, and

no interest has been tendered on that amount. Accordingly, Defendant’s motion for summary

judgment must be denied.

B. Defendant’s Justification for Withholding the ALE is Not Legally Valid

Defendant contends that the ALE award was invalid because Plaintiff failed to submit an

itemized ALE dispute before appraisal, as required by the policy. However, Defendant waived this
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objection when it proceeded through the appraisal process without timely contesting the scope of
the dispute. Moreover, the appraisers and umpire, acting within their authority, awarded the ALE,
and Defendant did not challenge that award through any proper procedural mechanism. Defendant
cannot now unilaterally nullify a portion of the award.

Additionally, Defendant’s argument fails to show how it was prejudiced by the alleged lack
of itemization. The appraisal panel clearly evaluated the claim and included ALE based on its
assessment of the loss. There is no basis for disregarding that portion of the award.

C. Plaintiff is Entitled to Statutory Interest and Attorney’s Fees

Under the Texas Prompt Payment of Claims Act, Tex. Ins. Code 8§ 542.051-542.061, an
insurer must pay accepted claims within prescribed time limits. Failure to do so entitles the insured
to 18% per annum interest and reasonable attorney's fees. Tex. Ins. Code § 542.060.

Here, Defendant has not paid the $1,650 ALE awarded by the appraisal panel. That portion
of the claim is therefore unpaid, and Plaintiff is entitled to statutory interest and attorney’s fees
related to obtaining that payment. Defendant has also not paid interest specifically attributable to
the withheld ALE, making the prompt payment violation ongoing.

D. Defendant's Arguments Regarding Replacement Cost Are Irrelevant

Defendant argues that Plaintiff failed to complete repairs within two years and therefore
cannot recover replacement cost benefits. However, Plaintiff is not seeking replacement cost
benefits in this action. The appraisal award was calculated on an actual cash value basis, and
Plaintiff’s current claims are limited to the unpaid ALE, interest on that amount, and attorney’s
fees. The policy’s replacement cost provisions have no bearing on those issues and do not support

summary judgment.
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Summary Of Exhibits

To support this Response, Plaintiff submits the following exhibits:

Exhibit A — Appraisal Award and Payment Letter dated April 17, 2024.
This document reflects the appraisal award of $55,628.73, including a $1,650 line item for
Additional Living Expenses (ALE), and confirms that State Farm refused to pay the ALE
portion.

Exhibit B — May 4, 2023 Payment Letter and Check. Shows prior payments issued by
State Farm and further supports the chronology of claim handling.

Exhibit C - Correspondence from State Farm referencing ALE exclusion.
Includes language from State Farm asserting its refusal to pay the ALE due to lack of
itemized dispute, despite it being included in the appraisal award.

Exhibit D- Table Summarizing Appraisal Award vs. Payments Made.
This summary table is included both as an in-text reference in Section IV.A and as a
standalone exhibit. It clearly demonstrates that the $1,650 ALE remains unpaid and that
no statutory interest has been paid on that amount.

Exhibit E - Copies of Checks and Payment Stubs Issued by Defendant.
These checks confirm the actual payments made and substantiate that no portion of the
$1,650 ALE was ever tendered.

Exhibit F - Declaration of Ayan Dadwani. This declaration authenticates the exhibits
attached to Plaintiff's Response in Opposition to Defendant's Motion for Summary
Judgment. It confirms that State Farm refused to pay the $1,650 Additional Living
Expenses (ALE) awarded by the appraisal panel and provides context for each exhibit

being submitted. The declaration was executed on March 28, 2025, in Houston, Texas.
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These exhibits demonstrate that Defendant failed to pay the appraisal award in full and remains
liable for the unpaid ALE and related statutory interest. They further confirm that summary
judgment is inappropriate at this stage.

Conclusion

Defendant has not paid the full appraisal award and remains liable for the unpaid $1,650
in ALE, associated statutory interest, and attorney’s fees. Because genuine issues of material fact
exist as to whether Defendant fully satisfied its obligations under the policy and Texas law,
summary judgment is improper and must be denied.

Accordingly, Plaintiff respectfully requests that the Court deny Defendant’s Motion for
Summary Judgment and grant such other and further relief to which Plaintiff may be justly entitled.

Respectfully Submitted,

/s/ Eric B. Dick

Eric B. Dick, LL.M.
TBN: 24064316

DICK LAW FIRM, PLLC
3701 Brookwoods Drive
Houston, Texas 77092
(844) 447-3234 Office
eric@dicklawfirm.com
www.dicklawfirm.com

Certificate of Service

| certify that | caused a true and correct copy of this document to be served in accordance
with the Texas Rules of Civil Procedure.

/s/ Eric B. Dick
Eric Dick
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