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INTRODUCTION

AIG’s decision to unilaterally dismiss the Individuals from this case with
prejudice has clear-cut legal consequences; AIG can no longer assert those same
claims (or derivatives thereof) against Dellwood, the Individuals’ undisputed privy.
AIG’s assertion that its strategic maneuvering has no preclusive effect on its claims
because this dismissal was not “on the merits” and res judicata requires two, separate
cases 1is inconsistent with longstanding law and common sense. AIG fails to cite a
single case supporting either proposition, and it cannot distinguish Dellwood’s clear
authority holding that a voluntary dismissal with prejudice is a dismissal on the
merits for res judicata purposes and that res judicata can apply within the same case.

AIG’s claims for aiding and abetting breach of fiduciary duty and tortious
interference with contract fail for the additional reason that, having dismissed the
Individuals — the alleged primary violators — with prejudice it can no longer establish
a necessary element for secondary liability against Dellwood. AIG argues that
collateral estoppel does not apply here but ignores that Dellwood’s argument does
not rest on collateral estoppel. Rather, it rests on the basic and well-supported
principle that there can be no secondary liability without primary liability.

Finally, it 1s telling that although this case began with AIG claiming that the
Individuals and Dellwood implausibly misappropriated al/l of AIG’s non-public

information, AIG has now narrowed its claim to a handful of documents, including
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documents containing publicly-disclosed information, that former defendant
Connolly allegedly e-mailed himself. Short of any actionable trade secrets, AIG
must face the fundamental truth that defeats its drive to crush this start-up — it may
not claim a monopoly on the experience and general knowledge of its employees.
And it certainly cannot restrict another company from relying on that knowledge
and experience by throwing around its weight with ginned-up claims after effecting
an adjudication on the merits disposing of its claims against the executives
themselves. Simply put, Dellwood can only act through its employees. The with-
prejudice dismissal of the Individuals is a finding of no liability on the merits. If the
Individuals are not liable, Dellwood’s actions through those Individuals cannot be a
basis for liability and AIG’s first amended complaint should be dismissed in its
entirety.

ARGUMENT

I. AIG’S CLAIMS AGAINST DELLWOOD ARE PRECLUDED BY RES
JUDICATA BECAUSE OF THE FINAL JUDGMENT ON THE
MERITS OF AIG’S ACTION AGAINST THE INDIVIDUALS.

AIG’s only arguments against res judicata barring its remaining claims
against Dellwood are that (1) its dismissal of the Individuals with prejudice was not
an adjudication on the merits, and (2) “res judicata only affords judgments
preclusive effect in subsequent cases” and has no effect on claims “in the same case.”

Opp. at 4. Both arguments are contrary to well-established law.
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A. AIG’s Voluntary Dismissal of the Individuals with Prejudice Was
a Final Judgment on the Merits.

The law is clear that “a dismissal with prejudice, as occurred here, acts as a
judgment on the merits in favor of the dismissed defendant.” Interdigital Tech. v.
OKI Am., 866 F. Supp. 212, 213 (E.D. Pa. 1994); Papera v. Pa. Quarried Bluestone
Co., 948 F.3d 607, 610 (3d Cir. 2020) (“judgment on the merits” for res judicata
purposes “does not require an actual verdict or summary judgment”; a “dismissal
with prejudice (whether voluntary or involuntary)” is a final judgment on the merits
with claim preclusive effect); Schmier v. McDonald’s, 569 F.3d 1240, 1242 (10th
Cir. 2009) (same). AIG baldly asserts otherwise but offers no supporting authority.

B.  Res Judicata Applies to Claims Within the Same Case.

AIG’s opposition relies on soundbites to deflect from an indisputable reality;
courts routinely apply res judicata within the same case. See, e.g., Bonds v. NJ
Judiciary Admin. of Court, 2023 WL 2214011, at *3 (D.N.J. Feb. 24, 2023) (res
judicata applied where “[p]laintiff again ‘seeks to reassert the identical [] claim
against [same defendants] in the same action” that the “Court has already dismissed

with prejudice”).! Indeed, “seek[ing] to revive causes of action related to the exact

' See also Doyle v. Y Z Comm., 2021 WL 5882986, at *4 (D.N.J. Dec. 13, 2021) (“A
dismissal with prejudice means that Plaintiff is precluded from amending the
Complaint and filing any future suit against Defendants concerning the allegations
in the Complaint.” (Emphasis added.)); Miller v. Goggin, 2024 WL 1390897, at 3
n.5 (E.D. Pa. Mar. 29, 2024) (same).
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same transaction [that were voluntarily dismissed with prejudice in the same case] .
.. Is what res judicata is designed to prevent.” In re EP Liquidation, 583 B.R. 304,
315 (Bankr. D. Del. 2018) (emphasis added).

AIG fails to even mention, let alone distinguish, numerous cases Dellwood
cited in its opening brief supporting this conclusion. See, e.g., MTD at 12 n.§; 14
n.10. AIG’s attempt to limit Progme v. Comcast Cable Commc’ns, 2017 WL
5070723 (E.D. Pa. Nov. 3, 2017) and EP Liquidation to claims against the same
defendant, Opp. at 18, ignores that in both cases the court found res judicata barred
plaintift’s claims in the same case. In fact, in Comcast, the court rejected the same
argument AIG makes here — that res judicata did not apply because “the earlier
disposition ‘was not rendered in a prior action.”” Id. at *4. The court held that “/t/o
credit Plaintiff's theory would be to elevate form over substance and render
meaningless the term ‘with prejudice.’” Id. (emphasis added).

In the face of this clear authority supporting Dellwood’s position, AIG fails to
cite a single case holding that res judicata cannot apply within the same case.
Instead, it relies on soundbites from irrelevant cases. Most of AIG’s cited cases
considered the effect of a non-final judgment or a prior decision dismissing some
claims against a defendant with prejudice and some without prejudice against the
same defendant in the same case. See, e.g., In re Mullarkey, 536 F.3d 215, 226 (3d

Cir. 2008) (prior orders “were not final judgments”); Tomasino v. Estee Lauder, 2015
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WL 1470177, at *2 (E.D.N.Y. Mar. 31, 2015) (holding that the law of the case
doctrine did not bar the plaintiff from asserting claims the court had not dismissed
with prejudice in its prior decision); In re Beach, 2024 WL 638668, at *9 (D.N.M.
Feb. 15, 2024) (concerning binding effect of confirmation of a bankruptcy plan “and
not common law res judicata principles”); Robinson v. City of Harvey, Ill., 617 F.3d
915, 918 (7th Cir. 2010) (concerning judicial estoppel, not res judicata).? None of
these cases addressed anything even resembling the situation here, leaving
uncontested Dellwood’s cases that apply res judicata to claims against different
defendants in the same lawsuit.

The remainder of AIG’s cases involve sound bites describing the application
of res judicata in two successive cases. But the language used by those courts

simply describes the most common scenario where this doctrine is employed. As

2 See also Babb v. U.S. Drug Enf't Agency, 146 F. App’x 614, 622-23 (4th Cir. 2005)
(no binding prior decision); In re Freeman, 489 F.3d 966, 968 n.1 (9th Cir. 2007) (no
predicate final judgment where “there has been a reversal and remand for further
proceedings in the same litigation”); Rezzonico v. H & R Block, 182 F.3d 144, 148
(2d Cir. 1999) (law of case doctrine did not bar appellate jurisdiction, discussing res
Jjudicata purely to “distinguish” it from law of case); Rodriguez v. Tilton, 2013 WL
1402731, at *9 (E.D. Cal. Apr. 5, 2013) (the court did not dismiss “plaintift’s claims
with prejudice or without leave to amend”); Defoe v. Phillip, 702 F.3d 735, 741 (3d
Cir. 2012) (res judicata did not prevent court from granting certiorari as it does not
bar a party “from making the same argument on separate appeals in a single action™);
G. & C. Merriam. v. Saalfield, 241 U.S. 22, 29 (1916) (stating general standards);
Siljee v. Atl. Stewardship Bank, 2016 WL 2770806, at *6-*7 (D.N.J. May 12, 2016)
(same, finding res judicata applied); Benigno v. Walsh, 2024 WL 640733, at *6
(D.N.J. Feb. 14, 2024) (same).
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Dellwood’s cases demonstrate, these cases do not even purport to set forth an
exclusionary standard by which res judicata could only apply in successive lawsuits.

Notably, certain of AIG’s cases directly contradict its argument. In
Interdigital, 866 F. Supp. at 212-13, the plaintiff sued Qualcomm and OKI, then
voluntarily dismissed OKI with prejudice. In assessing the impact of OKI’s
dismissal with prejudice on the claims against Qualcomm in the same case, the court
considered the res judicata elements and found the same party/privity element
lacking. Id. at 214. The court presumed that res judicata could apply within a case.

C. Applying Res Judicata in the Same Case Does Not Make It
“Impossible” for Plaintiffs to Settle with Certain Defendants.

AIG’s suggestion that applying res judicata within the same case would make
it “impossible” to settle with only certain defendants is demonstrably false. Opp. at
19. Whereas a voluntary dismissal with prejudice is afforded preclusive effect as a
matter of law if the other elements of res judicata are satisfied, the preclusive effect
of a settlement with only certain defendants depends on the terms of the settlement
agreement and, thus, in the context of a settlement, it would be within the control of
the parties to avoid the result of AIG’s unilateral, strategic machinations here.

As the Third Circuit has explained, “‘[a] somewhat modified form of res
judicata’ applies if a settlement agreement triggers a dismissal” and it is “[t]he
express terms of a settlement agreement” that “determine the bounds of preclusion

after a settlement.” Toscano v. Conn. Gen. Life Ins., 288 F. App’x 36, 38 (3d Cir.
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2008); see also Bandai Am. v. Bally Midway Mfg., 775 F.2d 70, 75 (3d Cir.
1985) (defendant “cannot use the settlement agreement” to preclude claims because
it “was expressly excluded from the release which that agreement contains”). Courts
across the country are in accord. See, e.g., Norfolk v. Chevron, U.S.A4., 371 F.3d
1285, 1288 (11th Cir. 2004) (“[A]lthough [a dismissal pursuant to settlement
agreement] has ares judicata effect, that effect is controlled by the Settlement
Agreement into which the parties entered.”).> Accordingly, plaintiffs can and do
settle claims against some defendants without precluding their claims against those
defendants’ privies in the same case.

AIG also suggests that its motive for dismissing the Individuals with prejudice
matters, asserting that it dismissed the Individuals to preempt the impact of a
hypothetical and potential motion to compel arbitration. Opp. at 3-4, 13. But AIG’s
motives are irrelevant to whether res judicata applies. See, e.g., Mohamad v.
Rajoub, 767 F. App’x 91, 93 (2d Cir. 2019) (Res judicata “may not be avoided on

the basis of . . . an ill-considered decision to enter into . . . a voluntary dismissal with

3 See also, e.g., Wojciechowski v. Kohlberg Ventures, 923 F.3d 685, 689-90 (9th Cir.
2019) (“[P]reclusive effect of a dismissal with prejudice entered in accordance with
a settlement agreement” is determined by agreement, not “general principles of
claim preclusion.”); Pactiv v. Dow Chem., 449 F.3d 1227, 1231 (Fed. Cir. 2006)
(same); Woods v. Dunlop Tire, 972 F. 2d 36, 41 (2d Cir. 1992) (rejecting contention
that applying res judicata would put plaintiffs to a “Hobson’s choice” as plaintiff
“had two available courses she could have followed in order to avoid the sting of res

judicata,” had she “chosen either of these two alternatives, she could have preserved
her [] claim™).
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prejudice.”); see also Federated Dep’t Stores v. Moitie, 452 U.S. 394, 401 (1981)
(“There is simply ‘no principle of law or equity which sanctions the rejection by a
federal court of the salutary principle of res judicata.””); Brown v. Felsen, 442 U.S.
127,132 (1979) (“For the sake of repose, res judicata shields the fraud and the cheat
as well as the honest person.”).*

D. AIG’s Claims for Aiding and Abetting and Tortious Interference
Claims Are Also Barred by Dismissal of the Individuals.

AIG’s with-prejudice dismissal also dooms its claims for aiding and abetting
and tortious interference with contract (Counts 2-3) because AIG can no longer
establish a necessary element of those causes of action. The law is clear that
secondary liability for aiding and abetting or tortious interference with contract
requires that AIG establish a primary violation or breach of contract by the

Individuals, which it can no longer do.> MTD at 16-19.

* AIG’s equitable argument is predicated on a falsity - as previously explained, AIG
dismissed the claims against the Individuals to terminate its indemnity obligations,
not to avoid arbitration. As stated, however, AIG’s motives are irrelevant to the
legal consequences of its dismissal.

> AIG falsely argues that Dellwood’s cases were “decided based on pleading
insufficiency, not preclusion.” Opp. at 22. See, e.g., Fed. Treasury Enter.
Sojuzplodoimport v. Spirits Int’l B.V., 41 F. Supp. 3d 395, 406 (S.D.N.Y. 2014)
(“contributory unfair competition” claims against SPI “precluded by [] strategic
decision[]” to voluntarily dismiss Allied Domecq with prejudice “because SPI’s
liability for this claim hinges on Allied Domecq’s conduct”); cf. Richard B. LeVine
v. Higashi, 32 Cal. Rptr. 3d 244, 250 (Cal. Ct. App. 2005) (aiding and abetting breach
of fiduciary duty claim barred because of arbitrator’s adjudication “in favor of [other
defendant] on [] claims of breach of fiduciary duty”).
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AIG raises and knocks down the strawman of collateral estoppel. Opp. at 20-
23. But Dellwood’s argument is based on the proposition — supported by on-point
case law — that dismissal with prejudice of the alleged primary violator, is fatal to
claims for secondary or derivative liability. See MTD at 16-19.

II. AIG’S CLAIMS ARE ALSO LEGALLY INSUFFICIENT.

A.  AIG Fails to Sufficiently Allege that Dellwood Violated the DTSA
or NJTSA.

AIG abandons certain of its “trade secret” allegations,® making clear that the
alleged “trade secrets” at issue here are a handful of documents that Connolly
allegedly emailed himself. Opp. at 24. AIG’s allegations that these documents are
trade secrets are legally insufficient.

Regarding AIG’s vague allegations about “accounting and financial
information,” the only document AIG points to is an excel file that included “hidden
tabs” containing general ledger accounts, chart of accounts, and expense
information. FAC 9 94. But AIG publicly disclosed its financial information on a
regular basis, and it fails to specify or even describe what non-public financial

information contained in these documents is the alleged trade secret at issue.” AIG’s

6 AIG concedes that “similarities” between its website and Dellwood’s do not show
misappropriation and that allegations that “Dellwood’s leadership team learned what
they know about E&S insurance at AIG” were just for “context.” Opp. at 27-28.

7 See, e.g., American International Group, Inc., Annual Report (Form 10-K) at 138-
139 (Feb. 17, 2023) available at
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allegations regarding its “2024 Plan Guide and Timeline” fare no better, as AIG does
not allege that Connolly sent himself the 2024 Plan Guide itself or copied the details
or contents of the plan. See FAC 9 102 (describing what “appears to reflect notes
listing the various components of AIG’s confidential 2024 business plan”) (emphasis
added). These allegations are insufficient because an individual’s general
knowledge of a former employer’s business is not a trade secret. MTD at 26-27.8
AIG also points to “business review records and other Confidential
Information” to which Driscoll and Price allegedly had access but does not allege
facts showing that they misappropriated this information or had it in their
possession. FAC q9 44, 132. Moreover, this “generic list” of “categories of
business and technical information which could be used to describe documents
found in any number of corporations” will not suffice. Mallet & Co. v. Lacayo, 16

F.4th 364, 382 (3d Cir. 2021).°

https://www.sec.gov/ix?doc=/Archives/edgar/data/0000005272/000000527223000

007/aig-20221231.htm.

8 AIG’s cases primarily addressed different materials not at issue here. See IDT v.
Unlimited Recharge, 2012 WL 4050298, at *6 (D.N.J. Sept. 13, 2012) (customer
lists, pricing and marketing strategies, and other similar materials); Ho-Ho-Kus v.
Sucharski, 2023 WL 7403539, at *7 (D.N.J. Nov. 9, 2023) (manufacturing blueprints
and related information).

? AIG also alleges that Connolly shared one of these documents with his own AIG
coworker, which is not actionable under these statutes. Opp. at 30 n.18; FAC 9993,
95. Cf. Acteon v. Harms, 2020 WL 6694411 (D.N.J. Nov. 6, 2020) (the evidence
showed that an employee emailed confidential trade secrets fo a competitor).

10
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The FAC also lacks sufficient factual allegations showing Dellwood
“misappropriated” the information alleged to be “trade secrets.” AIG’s claim that a
defendant’s “use” can be inferred by just retention of a plaintiff’s employees and a
launch of new product shortly thereafter would implicate virtually every startup in
any industry. The cases on which AIG relies demonstrate this. Data Device v. W.G.
Holt, 2020 WL 7024312, at *2, 4 (E.D.N.Y. Nov. 30, 2020), for example, involved
highly technical products and information relating to product specifications and
configuration/performance preferences, and the court acknowledged the time
required for the defendant to develop the competing product was 3-4 years.!”

B. The FAC Fails to Sufficiently Allege that Any Interference Was
with Malice or Resulted in Damages.

The only allegations AIG points to as purportedly showing the required
malicious intent and purpose are that Dellwood “induced” the Individuals to
purchase another company, raise seed capital, hire advisors and employees, and
develop a business plan. Opp. at 33. These normal business activities of a start-up

are legally insufficient to show malice by Dellwood. See, e.g., Ultraflex Sys. v.

19 In AIG’s cases, the alleged interference was far from normal business activity.
See Oneida Grp. v. Steelite Int’l U.S.A., 2017 WL 6459464, at *8 (E.D.N.Y. Dec.
15,2017) (defendant’s “use” was based on the fact that it sold the same exact product
previously sold by plaintiff to the same customers); Medtech Prod. v. Ranir, 596 F.
Supp. 2d 778, 788 (S.D.N.Y. 2008) (the entity that allegedly “made use” of the trade
secrets “had no experience” in the dental protector market but was able to “eliminate
the [normal] development time”).

11
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Verseidag-Indutex GmbH, 2006 WL 1098181, at *8 (D.N.J. Mar. 30, 2006)
(“[N]ormal competition and the desire to profit is not sufficient to rise to the level of
malice.”).!! Moreover, AIG’s general list of “loss of revenue, valuable business,
profits, future profits, and employee morale and goodwill,” Opp. at 34, is insufficient
to plead economic damages. Advanced Oral Techs. v. Nutrex Rsch., 2011 WL
1080204, at *4 (D.N.J. Mar. 21, 2011).'

C. The FAC Fails to Sufficiently Allege that Dellwood Substantially
Assisted a Breach of Fiduciary Duties.

AIG’s claim for aiding and abetting breach of fiduciary duty fails because it
does not sufficiently plead the required “substantial assistance.” AIG relies only on
In re Modell's Sporting Goods, 2023 WL 2961856, at *39 (Bankr. D.N.J. Apr. 14,
2023), which demonstrates what would constitute “substantial assistance” but is

absent here. There, entity aider and abettors were the vehicles “necessary” to

' The two cases AIG relies on are distinguishable as, unlike here, the alleged
activities there were far outside the normal bounds of competitive behavior. See
Lamorte Burns & Co. v. Walters, 167 N.J. 285, 295 (2001) (defendants “exclusively
target[ing]” former employer’s clients using information taken from the employer’s
client files, including specific details of the matters that defendants handled for the
very same clients while working for the employer); Howmedica Osteonics v.
Zimmer, 2012 WL 5554543, at *12 (D.N.J. Nov. 14, 2012) (defendant allegedly
causing “‘mass resignation”).

12 AIG’s suggestion that it can show economic damages because certain agreements
with the Individuals stated that the Individuals’ breach of particular covenants would
result in irreparable harm is irrelevant to AIG’s claim against Dellwood, particularly
given that it can no longer establish that the Individuals breached those covenants
having dismissed its claims against them with prejudice.

12
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effectuate the individual’s breach by siphoning assets of an insolvent debtor to which
the individual owed a fiduciary duty. Id. Here, however, Dellwood was not the
vehicle by which the Individuals allegedly effected their breach, and is only the
alleged “beneficiary” of the alleged misconduct. This is insufficient to satisfy the
“substantial assistance” requirement. AIG’s only supposed factual allegation of
substantial assistance — that Dellwood, through Driscoll and Price, “encouraged” or
“induced” Driscoll and Connolly to breach their duties — is insufficient. Opp. at 35."

D. AIG’s Unfair Competition Claim Is Unaccompanied by Allegations
of Bad Faith and Arises out of Lawful Competition.

AIG fails to sufficiently plead the “bad faith” element of unfair competition
by equating Dellwood’s truthful marketing on its website with “us[ing] the gains
from its unlawful conduct.” If that were sufficient, it would be “an unreasonable
restraint of trade,” and it certainly does not allege bad faith. Tatarian v. Aluf Plastics,
2002 WL 1065880, at *11 (D.N.J. May 13, 2002). Further, because an individual
“cannot be enjoined from using his or her experience in the industry,” Dellwood
cannot have acted in bad faith by relying on that experience. Subcarrier Comms. v.

Day, 299 N.J. Super. 634, 643 (App. Div. 1997). Unsurprisingly, AIG provides no

13 See, e.g., In re Cred, 650 B.R. 803, 828-29 (Bankr. D. Del. 2023). AIG’s effort
to distinguish Wiatt v. Winston & Strawn, 838 F. Supp. 2d 296, 307 (D.N.J. 2012)
and Atl. NWI v. Carlyle Grp., 2022 WL 15800272, at *8 (Del. Ch. Oct. 28, 2022)
fails as AIG cannot point to how Dellwood assisted Driscoll or Connolly beyond its
awareness of their actions. Opp. at 36 n.23. Even its own case, Modell s, recognized
that knowledge does not equal substantial assistance. 2023 WL 2961856, at *38-39.

13
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authority supporting its contrary position. AIG’s only case dealt with enforceability
of restrictive covenants, not substantive elements of unfair competition, and did not
even mention bad faith. See generally ADP v. Jacobs, 2015 WL 4670805 (D.N.J.
Aug. 5, 2015).

E. AIG’s CFAA Claims Are Legally Insufficient.

AIG’s CFAA claim is unaccompanied by factual allegations of any
impairment to the functionality of its computer system or losses incurred “because
of interruption of service,” as required. 18 U.S.C. § 1030(e). The FAC only
cursorily mentions that AIG’s “loss” includes an “interruption of service . . . in order
to investigate” any unauthorized access. FAC 9 200. It is devoid of factual
allegations that “the service interruption resulted from anything [Dellwood] did
while accessing their computer systems”—for example, “delet[ing] data, chang[ing]
passwords, or [making] any other system alterations”—and thus such interruption
“cannot form the basis of a claim” under the CFAA. Gap Properties v. Cairo, 2022
WL 17250572, at *4 (D.N.J. Nov. 28, 2022). That is because “[bJoth ‘damage’ and
‘loss’ must be understood to ‘focus on technological harms—such as the corruption
of files—of the type unauthorized users cause to computer systems and data.”” Id.

And this limitation “makes sense in a scheme ‘aimed at preventing the typical

consequences of hacking’” which excludes a situation where, as here, the alleged

14
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improper access “did not impair the integrity or availability of data, [or] otherwise
harm the database system itself.” Van Buren v. U.S., 593 U.S. 374, 392 (2021).

AlIG’s claim that it sufficiently pleaded that Dellwood, acting through
Connolly, was without authorization or in excess of authorized access is equally
baseless. AIG’s authority, Paramount Residential Mortg. v. Nationwide Mortg.
Bankers, 2023 WL 3736385, at *6 (D.N.J. May 31, 2023), illustrates exactly what
AIG did not plead here—improper access to computer systems. In Paramount, the
“individuals working on [defendant’s] behalf” were alleged to have “received step-
by-step instructions [from defendant] on how to copy and transfer their entire
Outlook Email Account . . . so that they would continue to have uninterrupted access
to P[laintiff]’s Confidential Information.” By contrast, AIG’s conclusory allegations
that “on information and belief” Dellwood accessed AIG’s computer through
Connolly and unidentified others “who exceeded their authorized access,” FAC 4
196, 198, are insufficient.

CONCLUSION

For the foregoing reasons, Defendant respectfully requests the Court dismiss

all counts with prejudice.

14 AIG’s sole case, Irth Sols. v. Apex Data Sols. & Servs., 2020 WL 13180371, at *4
(W.D.N.Y. Apr. 15, 2020), undermines its position because there, the complaint
“detail[ed] the scope of the forensic computer expert’s investigation™ of the “security
breaches” and the resulting harm over 9 paragraphs.
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