Case No. 1:17-cv-02925-RBJ  Document 25-11  filed 07/06/18 USDC Colorado pg

lof4
Lee, Gail
From: Jeff Margulis <jmargulis@plrb.org>
Sent: Wednesday, April 26, 2017 3:28 PM
To: Tripp, Melissa
Subject: Re: Web Coverage Question - Melissa Tripp, National General Group
Melissa:

Your coverage question is as follows:

Policy: HO 3000 Texas Mountain Valley Homeowners Special Form -
https://staff.plrb.org/MemberPolicies/HO30 MTN Valley policy.pdf Homeowners Special

State of Loss: Colorado
Policy Language at Issue:
Matching

Facts:

Alleged Hail damage claim from 7/1/2016. Independent adjuster assigned for inspection. The adjuster found
minimal cracked/broken tile that he could only assume to be broken by hail. Front Elevation affected only.
Had agreed scope of loss with the insureds. Paid for approximately 30 clay roof tiles wrote approx. $8500.
A month later we receive a letter from a public adjuster requesting to revisit claim. Reinspection was
performed and minor addtl items found to siding, etc. addtl rcv increased to 22k. We received a letter stating
the insured cannot match the clay tiles as they are discontinued but upon speaking with the roofing
company they have something similar. The public adjuster is still pushing the matching issue without having
any supporting documentation.

Question:
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Does the insurance company owe to match the entire roof in Colorado when the tiles can be close but not
exact and only certain elevations had damage. The insured has a homeowner's association that requires
them to match existing tiles, but it is not a state entity.

Our website discusses the issue of matching (including a 50-state survey of cases, statutes and
regulations) at PLRB, Property FAQs - Matching: Appearance Losses and Policy Coverage.

We are not aware of any Colorado statutes, regulations or case law that directly addresses the issue of
matching. As such, the following general summary from our discussion may be helpful:

Introduction to Matching Problem

Matching concerns arise with respect to building surfaces, both interior and exterior. Whenever one item in
a surface, such as a shingle, length of siding, or tile, is damaged and nearby items are not damaged, a
matching problem can arise. This problem generally occurs when the specific item in question is no longer
made or the color of the property has faded. If the specific item in question is no longer made, then it is not
possible to replace the damaged item with an item that "matches" the surrounding undamaged items. Thus,
any replacement of just the item damaged arguably leads to a mismatch.

It appears that matching concerns can arise whether the insured seeks a replacement cost or an actual
cash value recovery. The Homeowners policy, for example, refers to settling property losses to buildings at
replacement cost of "that part of the building damaged for like construction and use on the same premises
(or at actual cash value if not repaired)." Those favoring replacement of undamaged as well as damaged
items support their position by considering the entire surface as the "part of the building" damaged,; thus the
policy covers replacement cost for the entire surface. On the other hand it could also be argued that "part of
the building" refers to the particular item(s) damaged.

An insurer faced with a demand, for instance, that all carpeting, all shingles, all linoleum, or all siding be
replaced when only a part is actually physically damaged could take the position that it is only liable for "that
part of the building" physically damaged and that the cost of repair or replacement of more than that is not a
"necessary amount" to meet its policy obligations. On that basis, the insurer would seek to pay only for the
repair or replacement of the physically damaged portion and not include any costs to repair or replace
portions not physically damaged even if the damaged portion could not be repaired or replaced with
matching materials. An insured may well respond to such a position that repair of property that had matched
other undamaged property before the loss with materials that do not match other undamaged property after
the loss is not an adequate repair. Or the insured could argue that replacement of what had been matching
materials with non-matching materials does not indemnify the insured on a replacement cost basis because
it does not give the insured what the insured had prior to the loss (without deduction for depreciation) -- all
matching property.

Under a Homeowners policy offering replacement cost coverage, an insured may opt for an actual cash
value recovery. Actual cash value is not defined in the policy. In states that define actual cash value as
replacement cost less depreciation, if a theoretical replacement cost includes coverage for matching, then
actual cash value will reflect this factor. An insured may request coverage for replacement cost but never
repair and claim the holdback. In states using a broad evidence or market value approach to determining
actual cash value, any evidence of decrease of market value resulting from a mismatch will affect
calculation of the actual cash value of the loss. For a discussion of the various ways courts measure actual
cash value, see PLRB's ACV Annotation.

Types of Surfaces Affected

We have seen matching problems arise with respect to many types of surfaces. The most common are
roofing, siding, carpeting and other types of floor covering. We have also seen matching concerns arise with
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respect to a ceiling and wall paneling. A matching problem can arise with respect to any surface that is
composed of or might be broken into individual components.

Authorities Addressing Matching Problems

Matching problems are typically resolved individually, based on the specific circumstances of each claim.
For authority in a given state, one might look for an unfair claims settlement practices regulation or other
state regulation. One might also look for case law concerning matching. Some states have neither a
regulation nor a case on point. In that event, case law from other states may be consulted. For a state-by-
state discussion of matching, see 50-State-Survey on Matching below.

Approaches to Matching Problem

Court holdings and unfair claims practices regulations offer approaches to matching problems. Sometimes
these approaches are the same but are known by a different name. Sometimes these approaches differ
from one another but overlap. Following are a few basic approaches set forth by courts and regulators in an
effort to cope with matching problems.

Fair Market Value

A fair market value approach considers whether the dwelling would suffer a loss of market value if only the
damaged item were replaced. The approach is illustrated by Holloway v. Liberty Mut. Fire Ins. Co., 290
S0.2d 791 (La. App. 1974). In Holloway, carpet in one bedroom suffered water damage. Before the loss, the
carpet color was uniform throughout the bedroom wing and the adjacent hallway. The insurer wanted to
replace only the damaged portion of the carpet but the insured wanted to have the carpet in the entire
bedroom wing and hallway replaced because the carpet was no longer available from the manufacturer.
The court awarded the insured the entire cost of replacing all of the carpet. It based its decision on the
testimony of an interior decorator who testified that the contrast between the old and the new carpet would
have an adverse effect on the overall market value of the home.

Practical Aesthetic / Line of Sight

This approach considers what measures are necessary to make the building or structure look as it did
before - seen from a realistic rather than an all seeing vantage point. The approach is illustrated by
Hutcherson v. Tennessee Farmers Mut. Ins. Co., 1987 Fire & Casualty Cas. 288 (Tenn. App. 1986)
reviewed at PLRB, Prop. Ins. L. Rev. 2770 (1988). In Hutcherson, two sections of a roof were damaged by
windstorm. The court found that an aesthetically satisfying repair could be made by replacing the entire
front portion of the roof instead of either repairing only the defective two sheets of plywood decking or
repairing the entire roof. This approach entitles the insured to a uniform appearance but allows for practical
adjustments. For example, in a siding loss, depending on the location of the damaged siding, it may be
possible to substitute dented panels with panels removed from an area of the dwelling that is not as visible
as the area of the loss.

Reasonably Uniform Appearance - Weathering Exception

This approach appears to be a catch-all, under which one might consider a loss of market value or a
practical aesthetic. The approach is set forth in the model unfair claims practices regulation, which a
number of states have adopted into their own regulatory scheme. The model regulation, adopted in 1993,
reads as follows:

A. When the policy provides for the adjustment and settlement of first party losses based on replacement
cost, the following shall apply:

(2) When a loss requires replacement of items and the replacement items do not match in quality, color or
size, the insurer shall replace all items in the area so as to conform to a reasonably uniform appearance.
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This applies to interior and exterior losses. The insured shall not bear any cost over the applicable
deductible, if any.

Some states allow for an exception to the requirement of a reasonably uniform appearance when the same
item is manufactured but the items surrounding it have weathered so as to create the appearance of a
mismatch. The reasoning behind the exception is that, over time, the new item will also weather so as to
match the existing items. See Minnesota v. American Family Mut. Ins. Co., File No. MC 99-3907 (Minn.
Dist. Ct. 10/12/00).

Accordingly, in the absence of any Colorado statutes, regulations or case law that directly addresses the
issue of matching, the insurer may look to case law from other jurisdictions on this issue. As noted above,
Our website discusses the issue of matching (including a 50-state survey of cases, statutes and
regulations) at PLRB, Property FAQs - Matching: Appearance Losses and Policy Coverage.

Property & Liability Resource Bureau Disclaimer

| hope this discussion assists you. It is intended to present you with information about case law and other
authority applicable to the interpretation of the relevant insurance policy provisions. Every effort has been
made to ensure that the information provided is accurate. However, the opinions expressed here are for
internal use only. They do not constitute a substitute for legal advice as to the law of a particular
jurisdiction as applied in the full factual context of a particular claim.

The opinions expressed in this discussion are those of the staff of the Property & Liability Resource Bureau
and do not necessarily represent the opinions of the membership. The opinions of the staff of the Bureau
do not represent an indication or prediction of any future action or position of any member insurer. You
should consult with your company's management to determine your company's positions on the issues
discussed.

Confidentiality & Copyright Notice
Property & Liability Resource Bureau members may reproduce this material or any portion of it for the
exclusive use of their employees. Any other reproduction or distribution of this material or any portion of it

without the express written consent of the Bureau is strictly prohibited. A full statement of our
confidentiality policy and its rationale is here.
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