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NO. 2021-70308 
 

 
DEFENDANT HOMEOWNERS OF AMERICA INSURANCE COMPANY’S  

SUPPLEMENTAL MOTION TO RECONSIDER APRIL 8, 2022 AND MAY 16, 2022 
SUMMARY JUDGMENT ORDERS, REQUEST FOR FoF/CoL AND RESPONSE TO 

PLAINTIFF’S MOTION TO DISQUALIFY DEFENDANT’S APPRAISER 
 

TO THE HONORABLE JUDGE OF SAID COURT: 
 

Defendant, HOMEOWNERS OF AMERICA INSURANCE COMPANY (“HOAIC”), files 

and serves upon Plaintiff, Kyle J. McPike (“McPike” and/or “Plaintiff”), this Supplemental Motion 

to Reconsider denial of Defendant’s Motion for Summary Judgment by order dated April 8, 2022, 

to Reconsider grant to Plaintiff of partial summary disposition by order dated May 16, 2022, its 

further request for Findings of Fact and Conclusions of Law,1 and Defendant’s Response to 

Plaintiff’s Motion to Disqualify Defendant’s Appraiser. In support of same, Defendant would 

respectfully show the Court as follows: 

I. BACKGROUND AND SUMMARY. 

1. Plaintiff filed this action on October 26, 2021, and Defendant answered, via verified denial 

raising conditions precedent not met and its plea in abatement on November 29, 2021. On March 

2, 2022, Defendant moved for summary judgment on coverage grounds, setting same on 

submission, via March 8, 2022 notice for hearing, on April 4, 2022. On March 28, 2022, Plaintiff 

filed a Cross-Motion for Summary Judgment, with the sole item of evidence of a verification from 

 
1 See TEX. R. CIV. P. 297 and June 13, 2022 filed request for same. 

KYLE J. MCPIKE, 
Plaintiff,  

 
V. 
 
HOMEOWNERS OF AMERICA 
INSURANCE COMPANY, 

Defendant.                                     

§ 
§ 
§ 
§ 
§ 
§ 
§ 
§ 

IN THE JUDICIAL COURT OF 
 
 
      

        HARRIS COUNTY, TEXAS 
 
 

    215TH JUDICIAL DISTRICT 

12/29/2023 4:17 PM
Marilyn Burgess - District Clerk Harris County

Envelope No. 82966296
By: Tammie Young

Filed: 12/29/2023 4:17 PM
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Plaintiff. By Plaintiff’s April 19th notice of submission, Plaintiff’s cross-motion was set May 16, 

2022.  

2. On April 4, 2022, the Court signed an order denying HOAIC’s Motion for Summary 

Judgment. On April 14, 2022, Defendant promptly filed its Motion to Reconsider (to which this is 

supplemental) and, alternatively, to compel policy compliance in appraisal and for abatement for 

the appraisal being compelled, setting same for hearing June 2, 2022. That same date, Plaintiff 

filed his April 14, 2022 Motion to Compel Required Disclosures, setting same for oral hearing 

May 19th, to which Defendant responded May 16, 2022,2 and Plaintiff replied the following day.  

3. On May 11, 2022, Defendant responded to Plaintiff’s Cross-Motion for Summary 

Judgment,3 stating (among other things): 

On November 29, 2021, Defendant filed its Plea in Abatement, Verified Denial, 
Affirmative Defenses, and Original Answer to Plaintiff’s Original Petition, with 
supporting affidavit, specifically raising conditions precedent within Plaintiff’s 
Policy that remain unmet. Specifically, as averred, did not provide requested 
documents or invoke/complete appraisal.4 
*** 
As an initial matter, even were Plaintiff’s Motion supported by evidence on which 
he bears the burden at trial, the Court is precluded from granting summary 
disposition by one simple, clear and indisputable fact – Plaintiff has failed to meet 
conditions precedent within the contract under which he sues. Per above, 
irrespective of an overlapping coverage dispute, this Policy mandates that insured 
must provide requested documents (that he did not) and invoke/complete appraisal 
on the amount-of-loss dispute evident here – HOAIC contending $10,000.00 
limited coverage and Plaintiff claiming $167,092.40 in property damage.5  
 

Plaintiff, on May 13, 2022, replied, moving to strike Defendant’s response, which raised the same 

issues Defendant raised in its November 29, 2021 answer, its March 2, 2022 Motion for Summary 

 
2 By its response to Plaintiff’s compel, Defendant pointed out the plea in abatement in its answer, the failure of 
conditions precedent to which Defendant averred by verified denial and the Policy provisions specifically mandating, 
before Plaintiff brought this suit, he was required to provide certain documents and invoke and complete appraisal. 
Defendant incorporates by reference herein, as if set out in full, its May 16, 2022 filing, with exhibits. 
3 Exhibit A to Defendant’s June 13, 2022 Supplemental Motion to Reconsider. 
4 Id., at ¶ 8. 
5 Id., at ¶ 10. 
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Judgment, and its April 14, 2022 Motion to Reconsider. On May 16, 2022, the Court issued an 

order striking Defendant’s response as well as a separate order, without oral argument from either 

party, granting “in all things” judgment on Plaintiff’s Cross-Motion for Summary Judgment – to 

which this reconsideration further responds. 

4. On May 19, 2022, in the oral hearing appearances of both counsel before this Court, 

Plaintiff’s Motion to Compel was “denied at this time as premature.” On May 27, 2022, the Court’s 

trial coordinator’s docket reflected the scheduling conference setting for that date was passed by 

the Court for “CASE DISPOSED.”6 Similarly, the docket sheet reflects the case status as 

“Disposed (Final).” Id. Finally, the docket chronology of the Court reflects the May 16, 2022 

summary judgment order as “FINAL SUMMARY JUDGMENT SIGNED (Final Order).” Id. This 

remains the cause posture and status to this date. Id. 

5. In summary, first, Defendant demonstrated by competent summary judgment evidence its 

entitlement to summary judgment as a matter of law on the application of the $10,000 “Limited 

Water Damage Coverage” endorsement. That disposition is warranted now by subsequent 

appellate rulings binding on this Court. Second, Plaintiff did not demonstrate entitlement to 

summary judgment on coverage or the first-party claims on which he moved. This is particularly 

so where, as Defendant pled repeatedly, Plaintiff had not met conditions precedent to sue, much 

less obtain the relief the Court granted. Third, the Court’s docket entries notwithstanding, the May 

16, 2022 order, that Defendant contends improperly granted Plaintiff summary disposition, does 

not indicate it is a final order, disposing of all claims and all parties. Fourth, Plaintiff’s requested 

relief of appraiser disqualification is moot on the proper summary disposition Defendant sought 

 
6 Exhibit B to Defendant’s June 13, 2022 Supplemental Motion to Reconsider; EXHIBIT A hereto, true and correct 
copies, as of December 29, 2023, of this case’ disposition. 
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(and for which reconsideration is sought)7 and in accord with precedent binding on this Court. 

Fifth, Plaintiff’s “evidence” is, on objections herein, insufficient to meet his burden for the 

disqualification relief sought. Sixth and finally, case law reflects, pre-appraisal award, that the 

determination of bias or lack of impartiality is a question of fact for a jury. To each in turn. 

II. SUMMARY OF THE ARGUMENT. 

6. This case is not final and/or “disposed,” even on the improper denial/grant of summary 

judgments. Plaintiff’s summary judgment obtained only pertained to causation and coverage – the 

issue on which the Court improperly denied Defendant disposition. This impropriety is reflected 

in the Fourteenth Court of Appeals’ August 17, 2023 opinion and order8 upholding the June 

22, 2022 summary disposition on identical coverage grounds (the application of the Limited 

Water Damage Endorsement) in Kayihura – on which the Texas Supreme Court just denied 

review on December 22, 2023.9 As expressed above, three other courts addressing this same 

coverage question granted Defendant summary disposition – in Kayihura, in Bennett,10 and in 

Altornett.11 This is the only case in which Plaintiff sought counter-disposition and prevailed. In 

short, the decision in Kayihura controls disposition here.12 Thus, this pleading raises the 

 
7 As detailed more fully herein, Defendant has, on three prior occasions from other courts, obtained summary 
disposition of the coverage question presented to this Court. Since then, all three went to appeal. One (Bennett) was 
voluntarily disposed upon issuance of the Kayihura opinion. Altornett remains before the First Court of Appeals. 
Kayihura, however, was properly affirmed by the Fourteenth Court of Appeals (binding this Court to its ruling on the 
coverage disposition Defendant sought) . . . with the Texas Supreme Court denying review on December 22, 2023. 
8 EXHIBIT B, a true and correct copy of Kayihura v. Homeowners of America MGA, Inc., No. 22-00680, 2023 WL 
5286911 (Tex. App.—Houston [14th Dist.] August 17, 2023, pet. den.) for convenience of the Court. 
9 EXHIBIT C hereto, true and correct copies of the underlying June 22, 2022 summary judgment motion on coverage, 
the Court of Appeals opinion (without “do not publish”), and the Texas Supreme Court’s December 22, 2023 denial 
of review of the appeal sought. To the extent leave is necessary to late-file this response, Defendant so requests, based 
on the Texas Supreme Court’s recent disposition which controls the disposition herein. 
10 EXHIBIT D hereto, true and correct copies of the underlying August 21, 2021 summary judgment motion on 
coverage, the trial court’s April 3, 2023 grant of that summary disposition, and the Fourteenth Court of Appeals’ 
September 21, 2023 dismissal of that appeal (on counsel’s reading on Kayihura). 
11 EXHIBIT E hereto, true and correct copies of the underlying October 3, 2022 summary judgment order and status 
of appeal before the First Court of Appeals. 
12 Kayihura, 2023 WL 5286911, at *4-5. 

The crux of Kayihura’s argument is based on his interpretation that the endorsement applied to one 
type of peril—accidental discharge of water—but did not apply to a particular peril — freezing — 
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reconsideration in light of the Kayihura precedent binding on this Court and in response because 

the proper disposition moots Plaintiff’s relief sought herein – a disqualification of an appraiser.  

7. Even were mootness not applicable and the Court were to deny reconsideration, Plaintiff’s 

evidence (even were objectionable evidence considerable) does not meet his burden of proof to 

pre-emptively entice this Court into interfering in appraisal (that process also being moot on proper 

summary disposition) on a fact question within the province of the jury. This is not a Daubert 

challenge. No award has issued to attack and Plaintiff has not sought testimony of Defendant’s 

appraiser nor compelled his appearance at hearing by subpoena to attempt to meet his burden. In 

short, on proper grant of Defendant’s coverage summary judgment, Plaintiff’s disqualification 

relief is moot. If reconsideration is denied, Plaintiff still fails to meet any evidentiary burden to 

show lack of being “qualified” – as that term is defined within this insurance contract and under 

the law.13 Accordingly, Defendant requests the Court withdraw its two prior summary judgment 

order, grant Defendant the final summary disposition the law entitles it to, and deny Plaintiff relief 

on either/both mootness and/or failure to meet his burden to disqualify. 

III. ARGUMENTS AND AUTHORITIES. 

8. With this response/supplemental motion to reconsider, Defendant incorporates by 

reference all pleadings (and attendant evidence) herein referenced and, specifically, the April 14, 

2022 motion its supplements, as well as its: (1) November 29, 2021 verified denial and plea in 

abatement; (2) March 2, 2022 Motion for Summary Judgment with attendant evidence; (3) its May 

11, 2022 Response to Plaintiff’s Cross-Motion for Summary Judgment; (4) its May 16, 2022 

Response to Plaintiff’s Motion to Compel; and (5) its June 13, 2022 Supplemental Motion to 

 
that caused damage to his home. But we read the endorsement as unambiguously 
applying to a particular type of damage—water damage—applicable to 
coverage for dwelling, other structures, and personal property. 

13 Exhibit A to Defendant’s answer and subsequent summary judgment motion. 
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Reconsider, with its request for findings of fact/conclusions of law. Defendant further incorporates 

the record of the May 19, 2022 hearing. 

A. Finality in case disposition. 

9. As an initial matter, post-summary judgment orders, this matter was abated for an appraisal 

process forced by the Court’s denial of disposition on coverage grounds. However, the Court’s 

docket has, as referenced in June 13, 2022 pleading and herein, labeled this matter as disposed by 

final summary judgment order. Given the grant of Plaintiff’s summary judgment did not dispose 

of all claims (e.g., for damages), it was only a partial interlocutory disposition – on the coverage 

grounds that Kayihura addressed subsequently. 

B. Plaintiff’s relief sought is moot under reconsideration granted. 

10. As briefed in Defendant’s March 2, 2022 Motion for Summary Judgment, the “Limited 

Water Damage Coverage” endorsement to Plaintiff’s Policy limited Defendant’s liability to 

$10,000 for “direct physical damage caused by sudden and accidental discharge . . . of water . . 

. from within a plumbing  . . . system.”14 The Policy specifically states, “The total limit of liability 

for water damage to covered property is $10,000. This limit applies to all damaged covered 

property under Coverage A, B, C, and E combined.” Id. Defendant demonstrated by competent 

summary judgment evidence to have paid this applicable limit to Plaintiff, complying with its 

indemnity obligations in full. Plaintiff admitted as much in its argument that this was a “‘leak, 

which is precisely what occurred here, water escaping through an opening, causing damage to the 

property.”15 Now, Kayihura disposes of the coverage arguments over whether freezing and/or leak 

are some sort of carve out from “water damage.” As this Court’s higher found, they are not. 

 
14 Exhibit C to Defendant’s June 13, 2022 Supplemental Motion to Reconsider, copying from Exhibit A to Defendant’s 
Answer and Motion for Summary Judgment. 
15 Plaintiff’s March 28, 2022 Response to Defendant’s Motion for Summary Judgment, at Page 9 (emphasis added). 
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Because they are not, Defendant HOAIC was entitled to summary disposition on coverage for the 

application of the Limited Water Damage Endorsement and its payment up to that limit . . . which, 

in turn, moots appraisal and the relief Plaintiff seeks here. Interpreting the coverage as the 

Fourteenth Court of Appeals has results in no need for appraisal at all, with HOIAC having 

exhausted the Policy limit already (as proved long ago via its summary judgment). 

C. Objectionable evidence to Plaintiff’s Motion and Defendant’s Motion to Strike. 
 
11. Plaintiff files a lot of nothing to support his high burden to preemptively strike an appraiser 

as partial/biased – the only “evidence” being a single email from Mr. Hromas to Mr. Poynor (to 

the extent Plaintiff’s counsel’s letter is considered evidence, we have a lawyer-witness problem). 

Defendant objects to the following evidence and moves to strike same from the record: 

a. Exhibit C is Plaintiff’s counsel’s designated appraiser’s affidavit. First, Mr. Poynor avers 

his conclusion (the Court can read the email itself) that communications (not provided to 

the Court) reflect Mr. Hromas “was refusing to work further on the appraisal.” Defendant 

moves to strike this conclusory statement as unsubstantiated supposition without 

evidentiary basis. Next, at paragraph 5 (“he told me” and “told me”), Mr. Poynor puts 

words into the mouth of a nonparty in classic hearsay, without exception. Defendant moves 

to strike paragraph 5 of Exhibit C, excepting that averring to C1 being an email he received 

from Mr. Hromas and the allegation of no receipt of Mr. Hromas’ estimate.  

b.  Exhibits D through G are not evidence but pleading and orders of this Court, missing those 

incorporated herein by reference above. 

c. Exhibit H is some piece of paper which purports to be a resume/curriculum vitae for Mr. 

Hromas. While that paper shows him qualified under the Policy terms, it is plain hearsay, 
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with no affiant to tell where the document came from or from whom. Defendant moves 

same be stricken. 

D. Plaintiff’s evidence fails to meet his burden to show no issue of material fact on a jury 
question. 

 
12. Even were the Court to read the movant’s single piece of admissible evidence, the Hromas 

email filed by Plaintiff as C1, in a light most favorable to movant (clearly not the burden), Plaintiff 

cannot prevail. Indeed, Mr. Hromas states, in contrast with the characterization Mr. Poynor makes 

of some unstated refusal to participate, “Just going to spend a lot of money and waste a lot of time 

without any different results.”16 That sounds to me like Mr. Hromas pontificating on a case (that 

is the basis for the reconsideration sought here) and future monies/time being spent. Also, Mr. 

Poynor avers to not having received Mr. Hromas’ estimate of damages . . . but does not aver on 

his own account the date that he provided Mr. Hromas his assessment of damages and position. 

Finally, to the extent this appraiser “I’ll show you mine when you show me yours” nonsense has 

delayed this appraisal, the simple expedient is invoking the services of the umpire either agreed by 

these two or the seeking of judicial appointment to move things along under the Policy terms. 

13. In candor, much of the case law attacking an appraiser is in the context of post-appraisal 

contests to set an award aside. And, as an initial matter, that is the correct timing to do so, as the 

Texas Supreme Court itself has said. “[E]ven if an appraisal award is flawed, that can be easily 

remedied by disregarding it later. Thus, when insureds objected to appraisal procedures that were 

allegedly “inaccurate, unreliable, and biased,” we held in 2002 that the appraisal should go 

forward and the results could be challenged later if the insureds were dissatisfied.”17 What 

Plaintiff seeks now is a preemptive (after many months of appraisal) court interjection to further 

 
16 Plaintiff’s Exhibit C1. 
17 State Farm Lloyds v. Johnson, 290 S.W.3d 886, 895 (Tex. 2009) (citing Gulf Ins. v. Pappas, 73 S.W.2d 145, 146–
47 (Tex. Civ. App.-San Antonio 1934, writ ref’d). 

Uno
ffic

ial
�C

op
y�O

ffic
e�o

f�M
ar

ily
n�B

ur
ge

ss
�D

ist
ric

t�C
ler

k



9 
 

delay what Plaintiff could fix by invoking the services of the umpire. The Court should not be 

pulled into that fray without legal basis to do so – and some evidence to justify it. 

14. Plaintiff puts on no evidence of some control being exercised by Defendant HOAIC over 

Mr. Hromas . . . no financial incentive . . . no long-standing/pre-existing direct relationship . . . 

nothing. The case law on these, post-appraisal bases to seek award set-aside is well-settled. And, 

importantly, there is no award issued (or conduct in the issuance of it) that Plaintiff could point to 

for evidence of some bias . . . just an invitation to this Court to improperly intervene without 

evidence to support that. 

15. In Gen. Star Indem. Co. v. Spring Creek Village Apts. Phase IV, Inc., 152 S.W.3d 733, 738 

(Tex. App.—Houston [14th Dist.] 2004), the Court found “General Star raised a genuine issue of 

material fact with regard to whether Spring Creek’s appraiser was impartial in compliance with 

the insurance policy” where insured’s appraiser had a contingent fee arrangement incentivizing a 

higher award. Note that the Court did not strike/disqualify that appraiser (with a clear lack of 

impartiality for a contingent interest legally prescribed) . . . but called it a question of material fact. 

16. In Gardner v. State Farm Lloyds, 76 S.W.3d 140, 144 (Tex. App.—Houston [1st Dist.] 

2002, on insured’s allegations of bias for the relationship between the carrier appraiser and the 

insurer, the Court found there was “no evidence that the [insurer] directed the [appraiser] to reach 

any conclusions.” 

17. In Franco v. Slovanic Mut. Fire Ins. Assoc., 154 S.W.3d 777, 780-81 (Tex. App.—Houston 

[14th Dist.] 2004, no pet.), the insured also claimed that the insurer’s appraiser was biased – since, 

prior to being selected as the insurer’s appraiser, he worked as an investigative engineer for the 

insurer on the same matter, conducted an investigation on the insured’s home, examined the 

premises to determine the cause of the damage, and later issued an engineering report to the insurer 
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regarding his findings. In its holding, the Court found “appellants have not presented summary 

judgment proof of Garibay’s bias against the Franco family, thus no fact issue was presented. The 

showing of a pre-existing relationship, without more, does not support a finding of bias . . . There 

is no evidence suggesting that Slavonic influenced or exercised control over Garibay, that Garibay 

had a financial interest in Franco’s claim, or that Garibay’s previous inspection of the premises 

somehow factored into his damages valuation.” Id. at 786-87. The dearth of evidence is likewise 

here . . . nothing to reflect bias for the carrier or against Plaintiff. 

18. Hromas has no improper fee interest in the appraisal outcome (and certainly not one show 

with evidence). There is no evidence of lack impartiality or bias in this appraisal – where there is 

no award yet and Plaintiff does not even aver that his appraiser has provided his estimate/position 

to Hromas. Finally, there is nothing (and there could be nothing) to show Defendant HOAIC is 

exercising control over its independent appraiser. So, assuming the Court were to not reconsider 

and grant HOAIC summary disposition (mooting Plaintiff’s relief and appraisal altogether), and 

assuming the Court were to overrule valid objections to Plaintiff’s evidence, the only substantive 

evidence is an email from Mr. Hromas, postulating about the Kayihura case. So what if Mr. 

Hromas uses colorful language that upsets Plaintiff’s counsel on chances of recovery. That does 

not obviate the need for Plaintiff to meet an evidentiary burden to show bias – a fact question he 

does not even attempt to meet (i.e., with a subpoena of Hromas to testify in open court). In short, 

Defendant is fine with lifted abatement to hear these motions, to clear up the finality of judgment 

issue as well as get the reconsideration for a proper disposition here. 

PRAYER 

Defendant Homeowners of America Insurance Company prays the Court grant its Motions 

to Reconsider (as further supplemented herein), withdraw its order denying its Motion for 
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Summary Judgment as well as that granting Plaintiff’s Cross-Motion for Summary Judgment, and 

render HOAIC case-dispositive summary judgment on the coverage grounds for which it 

demonstrated entitlement . . . and for which Kayihura mandates. Alternatively, HOAIC prays that 

the Court deny Plaintiff’s relief sought of appraiser disqualification and the Court enter and file its 

findings of fact and conclusions of law within the period specified as previously requested timely. 

HOAIC prays further for such other and further relief to which it may be justly entitled.  

Respectfully submitted, 

THE MONSON LAW FIRM, LLC  
 

       By:   /s/ Ronald L. Hornback              
Ronald L. Hornback 
Texas Bar No. 24059257 
Ronald@monsonfirm.com  
Matthew D. Monson 
Texas Bar No. 24056797 
Matthew@monsonfirm.com 
Caroline S. Horstmann 
Texas Bar No. 24121677 
Caroline@monsonfirm.com  
900 Rockmead Drive, Suite 141 
Kingwood, Texas 77339 
Telephone: (281) 612-1920 
Facsimile: (281) 612-1971 

 
 

CERTIFICATE OF SERVICE 
 
 I hereby certify that a true and correct copy of the foregoing instrument has been served 
upon all counsel of record electronically and/or by e-service, email, regular or certified mail, return 
receipt requested, facsimile and/or hand delivery on this the 29th day of December, 2023. 
 
 
       /s/ Ronald L. Hornback 
       RONALD L. HORNBACK 
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