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I. INTRODUCTION

One of the biggest concerns insurance companies (and insurance company executives) 1  face is the dramatic rise in potential
liability for extracontractual damages for “bad faith” in first-party claims. Many courts have recognized the misuse and abuse
by claimants and overly aggressive plaintiffs' lawyers who frequently make unfounded “boilerplate” allegations of “bad faith”
in virtually every first-party claim related to a coverage or claims handling dispute. 2  Plaintiffs' advocates alleging “bad faith”
against insurers for the alleged mishandling of their insureds' claims result in jury verdicts and “blood money” settlements that
probably cost insurance companies and the insurance-buying public hundreds of millions of dollars each year. 3

The tort of first party bad-faith is usually said to have originated in California in *666  1968 4  and is sometimes referred to as
the “second California gold rush.” 5  Thirty-five jurisdictions now appear to recognize a first-party bad faith cause of action. 6

Fourteen states appear to have rejected first-party “bad faith” claims. 7

The standard for first party bad faith frequently varies from state to state. Often a subjective element is required to determine
whether the insurer, in bad faith, denied or delayed payment of a claim. 8  Claimants must prove the insurer's blameworthy state
of mind in denying or delaying payment. The courts have recognized that insurers have a duty to question appropriate claims
and that there is no duty to pay claims for which there is no coverage. An emerging national trend is clearly developing in
response to first-party bad faith actions.

The courts seem to have recognized and are becoming increasingly sensitive to the fact that insurance companies are as equally
obligated to deny “bad” claims as they are to pay “good” claims. Insurance companies and society in general cannot afford
the “bad faith-punitive damages lottery” that permits a few insureds to recover millions of dollars in extra damages that must
then ultimately be paid by the great mass of innocent premium-paying insureds. Courts are increasingly willing to dismiss bad
faith claims as a matter of law where the insurer has an arguable or “fairly debatable” basis for denying coverage or delaying
payment. Courts recognize that the insurer ought to be able to challenge a fairly reasonably debatable claim without facing a bad
faith claim. Recently, many states have adopted standards requiring clear and convincing evidence before awarding punitive
damages. 9  In addition, there has been a greater acceptance of summary judgment motions. 10  The acceptance by many states
of the principle that insurance companies have a good faith right to be wrong as a matter of law is proving to be a lethal weapon
in the defense of unfounded bad faith claims.

II. THE REASONABLENESS TEST

The test for good faith is sometimes said to be the Biblical Golden Rule: “Do unto others as you would have them do unto
you.” Lawyers sometimes call this “reasonableness.” While the standard for first-party bad faith varies from jurisdiction to
jurisdiction, all jurisdictions seem to incorporate some form of reasonableness standard. The most common is a two-part test,
or the “fairly debatable” test.
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*667  The two-part test for first-party bad faith is followed by many jurisdictions. 11  Under this test, “bad faith” claimants
have the burden to prove: (1) that the insurer's conduct was both unreasonable and (2) that the insurer intentionally denied a
claim or delayed payment of a claim that the insurance company knew to be valid or showed a reckless disregard of the fact
that a valid claim had been submitted.

Courts uniformly reject a strict liability standard for bad faith claims, 12  and most have held that negligence alone is insufficient
to trigger liability on an insurer for the tort of bad faith. 13  Therefore, to satisfy the “fairly debatable” test, the plaintiff must
“go beyond a mere showing of nonpayment and prove a bad faith nonpayment, a nonpayment without any reasonable ground
for dispute.” 14  In other words, bad faith requires the showing of a “frivolous or unfounded refusal to pay.” 15

Under the reasonableness inquiry, courts must determine whether a reasonable insurer under the particular facts and
circumstances would have denied or delayed payment of the claim. The absence of a legitimate, arguable, or fairly debatable
reason for denial of coverage is one of the ultimate material facts upon which the insured claimant has the burden of proof. 16

As long as the insurer has a reasonable basis for denying or delaying payment, the insurer should not be liable for bad faith.
This is a simple matter of fairness. All persons, including insurance companies, should have the right to their day in court. The
price of losing a trial should not be millions of dollars in punitive damages.

While the plaintiff has the burden to show that the insurer was unreasonable, the insurer may want to make out a prima facie
case of reasonableness to foreclose any bad faith claim. For example, arson may be an affirmative defense to a first-party fire
insurance claim. In most jurisdictions, an insurer makes a prima facie case of arson and, therefore, “reasonableness” to defeat
a bad faith claim when it shows through circumstantial evidence that: (1) the fire was of incendiary origin; and (2) that the
insured had a motive. 17  It should only be necessary to show that reasonable persons could believe these elements existed after
a reasonable investigation. 18  If a *668  jury question on the issue of arson is present then “reasonable minds could disagree”
about whether a plaintiff engaged in arson. Therefore, the insured should not be entitled to recover on a “bad faith” claim as a
matter of law. 19  The insurance company should have the right to be wrong.

If the claimant hopes to avoid dismissal of bad faith claims as a matter of law, the claimant must try and make a showing of
knowledge or recklessness by the insurance company through the lack of a reasonable basis for denial of a claim.

The second element of the test reflects a reasonable balance between the right of an insurance carrier to reject a
non-compensable claim submitted by its insured and the obligation of such carrier to investigate and ultimately
approve a valid claim of its insured. If an insurer does not know that its denial or delay in processing a claim
filed by its insured is unreasonable, and does not act with reckless disregard of a valid claim, the insurer's conduct
would be based upon a permissible, albeit mistaken, belief that the claim is not compensable. 20

An insurance company's potential extracontractual liability for denial of claims requires that the insured in the first-party context
establish the insurance company's knowledge or reckless disregard that a valid claim was submitted. This “right to disagree”
rule 21  is premised on the theory that

the insurer is permitted to dispute its liability in good faith because of the prohibitive social costs of a rule which
would make claims non-disputable. Insurance companies burdened with such liability would either close their
doors or increase premium rates to the point where only the rich could afford insurance. 22

Numerous jurisdictions have expressly or by implication adopted the rule that an insurer may deny a claim without fear of
incurring bad faith liability if the denial was based on a debatable or arguable question. 23  That being the case, the courts of
this nation appear increasingly willing to dismiss “bad faith” claims as a matter of law through pretrial motions.

If an insurer can produce sufficient evidence to create a jury issue on the question of coverage, then there is clearly a “fairly
debatable” coverage question, and a court should dismiss any accompanying bad faith claim. A jury may ultimately determine
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that the insurance company was wrong on the issue of coverage, but the jury should not be permitted to consider imposition
of extracontractual bad faith damages as a consequence of the company's challenge to the fairly debatable claim. “[W]here a
claim is fairly debatable, the insurer is entitled to debate it and there is no bad faith on its part in doing so.” 24

*669  III. GOOD FAITH AS A MATTER OF LAW

A. Dutton Rule or the Directed Verdict Test

“Good faith as a matter of law” can be traced to the leading case of National Savings Life Ins. Co. v. Dutton. 25  In that case, the
court set out the standard to be applied to the issue of whether the insurer had a reasonably debatable basis for denying coverage.

[I]n the normal and ordinary case, if the evidence produced by either side creates a fact issue with regard to the
validity of the claim and, thus, the legitimacy of the denial thereof, the tort claim must fail and should not be
submitted to the jury. 26

The Dutton court recognized that if the insurer took a reasonable position in regard to an insurance claim based on the evidence,
then the insurer is not liable for bad faith as a matter of law. A bad faith claim should not be successful unless reasonable minds
could not disagree about the insured's right to collect under the policy, and the court is prepared to enter a directed verdict for
the claimant on an insurance contract claim. The Alabama court has said that to make out a prima facie case of bad faith, the
plaintiff must be entitled to a directed verdict on his policy claim, but he need not actually obtain one. 27  Alternatively, if a
directed verdict cannot be entered for the plaintiff because reasonable minds could disagree about the plaintiff's right to recover
under the policy, then the insurance company should be entitled to a directed verdict on the plaintiff's bad faith claim. “This
test is intended as an objective standard by which to measure plaintiff's compliance with his burden of proving that defendant's
denial of payment was without any reasonable basis either in fact or law;” that defendant's defense to the contract claim is not
fairly debatable. 28

The “directed verdict on the contract claim” test has been followed or applied by 36 states, as set out in the Appendix. Only
three states seem to have explicitly rejected this test. 29  The analysis has been effectively applied in jurisdictions that determine
first-party bad faith claims under either the two-part test or the “fairly debatable” standard. 30  Furthermore, an insurer need not
wait until trial to have first-party bad  *670  faith claims dismissed as a matter of law. An insurer's good faith can frequently
be decided before trial in a motion for summary judgment. 31

B. Summary Judgment

It is well established that, as a general rule, summary judgment cannot be granted if there is a genuine question of fact about
any material issue in dispute. However, in this instance, the insurance company can use that standard to assist in obtaining
summary judgment on a first-party “bad faith” claim. If there is a question of fact about whether the plaintiff is entitled to
coverage and recovery under the policy, then summary judgment should be entered in favor of the insurer on the bad faith claim.
If plaintiff's contract claim is fairly debatable, and therefore must be decided by a jury, then the insurer should be entitled to
summary judgment because it is entitled to contest debatable claims.

As it happens, this national trend permitting dismissal of bad faith claims as a matter of law coincides with an increased
willingness on the part of courts to use summary judgment as a means of curtailing the “unwarranted consumption of public and
private resources.” 32  The U.S. Supreme Court recently added new teeth to the summary judgment motion, and federal courts in
particular have responded. 33  “The Court has transformed the summary judgment motion into a pretrial directed verdict motion,
adopting both the burdens of proof and evidentiary weighing of the directed verdict.” 34  The following representative cases
illustrate the application of the “good faith as a matter of law” principle in motions for summary judgment.

C. Some Specific Examples of the Good Faith Standard



GOOD FAITH AS A MATTER OF LAW: THE INSURANCE..., 27 Tort & Ins. L.J. 665

 © 2023 Thomson Reuters. No claim to original U.S. Government Works. 4

In Bryant v. Federal Kemper Ins. Co., 35  the insurer, Kemper, moved for summary judgment and contended that the plaintiff
failed to make out a claim for bad faith because the plaintiff did not show that the insurer's refusal to pay was without any
reasonable justification. Kemper set out its reasonable grounds for denying the claim. By showing that the basis for the denial
was fairly debatable, Kemper met its burden to demonstrate the absence of a genuine issue of any material fact. The plaintiff,
the nonmoving party, failed to show the existence of a genuine issue of fact—that is, *671  that there was no arguable basis
for denying the claim. 36  Because the plaintiff did not meet her burden of proof, summary judgment for Kemper was granted.

On the evening of March 21, 1981, Calamity Jane's Gambling Emporium and Saloon was intentionally set on fire in Livingston,
Montana. In the underlying claim, 37  the corporation and its owner initially sued the insurer for a bad faith denial of the claim.
The insurer moved for summary judgment and argued that, because the motive for arson by the owner was strong, a fairly
debatable reason for denial existed. Therefore, the bad faith claim should be dismissed as a matter of law. The plaintiff also
filed a cross-motion for summary judgment and alleged that the insurer's action was not reasonable. The state district court
in Billings, Montana, denied both motions. Eventually the insurer received a unanimous jury verdict in its favor on both the
coverage and good faith issues.

In the second action arising from the fire, 38  First Security, the mortgagee and assignee of a $350,000 loan to Calamity Jane's and
its owner, sued the insurer to recover for the building loss. A contractor estimated that repair would cost $150,000, and the Small
Business Administration, the assignor of First Security, demonstrated a proof of loss of approximately $350,000. First Security,
however, sought nearly $450,000, which included $90,000 in lost interest payments suffered since Calamity Jane's default.

The insurer, while admitting liability for the payment of loss on the building, disputed the amount of damages. The insurer
repeatedly offered to pay the undisputed amount of $207,000 but denied the remainder of the claim. The insurer moved for
partial summary judgment to dismiss the bad faith and punitive damage claims as a matter of law.

The district court granted the insurer's motion and dismissed the bad faith claim. 39  The court relied on the good faith test:

In order to establish a claim for bad faith, a plaintiff must prove that there was no reasonable basis for the insurance
company's position or action. And where there is a reasonable basis for the insurance company's action, a claim
of bad faith must be dismissed as a matter of law. 40

Finding a “bona fide dispute” over the amount of damages to the building, the court held that a reasonable basis existed for
the insurer's refusal to pay First Security's demand. Therefore, because there was a reasonable basis for denial, the bad faith
claim was dismissed as a matter of law.

*672  In a 1991 Texas “arson-slander” case, 41  the Happy Buddha Restaurant burned under suspicious circumstances. Just
prior to the fire, the owner had obtained insurance from St. Paul, the defendant-insurer. The restaurant began hosting female
impersonator shows after hours. The business was failing. Both the official arson investigator and an “independent” cause-and-
origin expert reported that the cause of the fire was “arson for fraud.” St. Paul denied the claim.

The plaintiff argued that, because St. Paul failed to identify the person who set the fire, its investigation was inadequate and,
therefore, that St. Paul breached its duty of good faith and fair dealing. Applying the good faith standard, the Texas Court of
Appeals reversed the jury's finding against St. Paul on the bad faith claim. 42  The court reiterated an insurance carrier's right to
deny questionable claims and held that insurers need only show a reasonable belief that the insured was at fault. 43  Therefore,
to avoid the bad faith claim, it was sufficient that St. Paul established that the plaintiff's right to recover under the policy was
fairly debatable owing to the evidence of arson and financial motive. St. Paul was not required to prove arson by the insured.

In a recent case in Nevada, the trial judge granted the insured's motion for summary judgment, dismissed all extracontractual
damage claims, and held that the insurance company's declaratory judgment suit to get a determination of noncoverage was, in
and of itself, evidence of the insurance company's good faith. 44
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In Scott v. United of Omaha Life Ins. Co., 45  the district court granted the insured's motion for summary judgment as to coverage
but also granted the insurance company's motion for summary judgment as to the insured's bad faith claim by finding the
company had “at least an arguable reason” for denying the claim. 46  The court's ruling was affirmed without appeal by the
Eleventh Circuit Court of Appeals. 47

An example of a court's incorrect application of the good faith standard is found in Silva v. Fire Ins. Exchange. 48  Plaintiff's
home burned on March 10, 1984. The parties conceded that the fire was of incendiary origin and plaintiff was prosecuted for
arson, although the criminal charges were later dropped. Plaintiff submitted to her insurer a claim under her homeowner's policy
for the loss. The insurer denied the claim, and plaintiff sued the insurer for bad faith.

The insurer moved for summary judgment on the ground that it had a fairly debatable basis in fact and law for denying payment
because there was substantial circumstantial evidence that the insured caused the fire. The court, relying on precedent, 49  *673
set out the good faith test. However, it confused the analysis. The court determined that, because there was a genuine issue of
fact regarding whether the plaintiff set the fire, the insurer's motion for summary judgment must be denied.

One commentator noted that the court “proceeded as if [the insurer] had moved for summary judgment on the issue whether
[plaintiff] committed arson,” which of course was not the basis of the motion. 50  Rather, the insurer asked for summary judgment
on the reasonableness of its denial of payment on the claim. The circumstantial evidence clearly provided an arguable basis
for the insurer's action. “Reasonable minds could disagree whether the plaintiff committed arson. The plaintiff would not have
been entitled to dismissal as a matter of law on her breach of contract claim.” 51  Therefore, as a matter of law, the insurer did
not act in bad faith. Common sense required application of the good faith rule.

IV. CONCLUSION

By recognizing an insurance company's right to challenge debatable claims, the great majority of the American courts help
balance the scales of justice between a claimant's right to recover on a policy when a claim is intentionally and wrongfully
denied and the insurance company's right to question arguable claims. Recognizing good faith as a matter of law is the long-
term interest of premium-paying insureds and the financial predictability and stability of insurance companies. And the national
trend is clearly to recognize this standard. Insurance companies have a good faith right to be wrong!
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Nationwide Mut. Fire Ins. Co., 580 F.Supp. 133, 135-36 (E.D.Pa.1983); Watson v. State Farm Fire & Cas. Co., 461
N.E.2d 57, 59-61 (Ill.Ct.App.1984); Travelers Indem. Co. v. Woods, 663 S.W.2d 392, 397 (Mo.Ct.App.1983).

19 E.g., St. Paul Lloyd's Ins. Co. v. Fong Chun Huang, 808 S.W.2d 524 (Tex.Ct.App.), error denied (Sept. 5, 1991).

20 Travelers Ins. Co. v. Savio, 706 P.2d 1258, 1275 (Colo.1985).

21 Westers v. Auto-Owners Ins. Co., 711 F.Supp. 946 (S.D.Ind.1989).

22 Id. at 948-49 (quoting Vernon Fire & Cas. Ins. Co. v. Sharp, 349 N.E.2d 173 (Ind.1976)).

23 See cases cited in Appendix.

24 Dirks v. Farm Bureau Mut. Ins. Co., 465 N.W.2d 857, 861 (Iowa 1991). See also Westers, 711 F.Supp. at 946; Knutilla
v. Auto-Owners Ins. Co., 578 So.2d 1359 (Ala.Civ.App.1991); Aranda v. Insurance Co. of N. Am., 748 S.W.2d 210
(Tex.1988).

25 419 So.2d 1357 (Ala.1982).

26 State Farm Fire & Cas. Co. v. Balmer, 672 F.Supp. 1395, 1403 (M.D.Ala.1987), aff'd, 891 F.2d 874 (11th Cir.1990).

27 Morton v. Allstate Ins. Co., 486 So.2d 1263 (Ala.1986).

28 Safeco Ins. Co. of Am. v. Sims, 435 So.2d 1219, 1224 (Ala.1983) (Jones, J., concurring).

29 Bilden v. United Equitable Ins. Co., 921 F.2d 822 (8th Cir.1990) (applying North Dakota law). For a critique condemning
the “shallow and ill-formed decision” in Bilden, see Bad Faith Law Report 42-43 (Mar. 1991); Linthicum v. Nationwide
Life Ins. Co., 723 P.2d 703, 712 (Ariz.Ct.App.1985), modified, 723 P.2d 675 (Ariz.1986); Reuter v. State Farm Mut.
Auto. Ins. Co., 469 N.W.2d 250, 254 (Iowa 1991) (“We do not agree that the mere denial of a plaintiff's motion for a
directed verdict automatically establishes that the issue is ‘fairly debatable.’ ”). See also Robinson v. State Farm Fire &
Cas. Co., 583 So.2d 1063 (Fla.Dist.Ct.App.1991) (rejecting good faith as a matter of law).

30 International Indem. Co. v. Collins, 367 S.E.2d 786 (Ga.1988); Dirks v. Farm Bureau Mut. Ins. Co., 465 N.W.2d 857
(Iowa 1991); St. Paul Lloyd's Ins. Co. v. Fong Chun Huang, 808 S.W.2d 524 (Tex.Ct.App.1991), error denied, (Sept. 5,
1991); St. Paul Fire & Marine Ins. Co. v. Cumiskey, 665 P.2d 223 (Mont.1983); Mills v. Regent Ins. Co., 449 N.W.2d
294 (Wis.Ct.App1989). See also infra notes 35-51 and accompanying text.

31 See Polk v. Dixie Ins. Co., 897 F.2d 1346 (5th Cir.1990); Westers v. Auto-Owners Ins. Co., 711 F.Supp. 946
(S.D.Ind.1989); Williamson v. Emasco Ins. Co., 696 F.Supp. 1583 (W.D.Okla.1988); Reliance Ins. Co. v. Barile
Excavating & Pipeline Co., 685 F.Supp. 839 (M.D.Fla.1988); Stevenson v. Union Standard Ins. Co., 746 S.W.2d 39
(Ark.1988); AMCO Ins. Co. v. Stammer, 411 N.W.2d 709 (Iowa Ct.App.1987); Shields v. Nationwide Mut. Fire Ins.
Co., 273 S.E.2d 756 (N.C.Ct.App.1981); Callioux v. Progressive Ins. Co., 745 P.2d 838, 842 (Utah Ct.App.1987).

32 Celotex Corp. v. Catrett, 477 U.S. 371, 327 (1986).
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*674  APPENDIX aa1

Alabama: State Farm Fire & Cas. Co. v. Balmer, 891 F.2d 874 (11th Cir.) (applying Alabama law), cert. denied, 111 S.Ct.
263 (1990); Scott v. United of Omaha Life Ins. Co., 749 F.Supp. 1089 (M.D.Ala.1990), aff'd, 934 F.2d 1265 (11th Cir.1991);
Miller v. Preferred Risk Mut. Ins. Co., 572 So.2d 1260, 1262 (Ala.1990); Thompson v. National Health Ins. Co., 549 So.2d
12 (Ala.1989); Coleman v. Gulf Life Ins. Co., 514 So.2d 944, 946 (Ala.1987); National Sec. Fire & Cas. Co. v. Bowen, 417
So.2d 179, 183 (Ala.1982).

Arizona: Clearwater v. State Farm Mut. Auto. Ins. Co., 792 P.2d 719, 721-24 (Ariz.1990); Hawkins v. Allstate Ins. Co., 733
P.2d 1073 (Ariz.), cert. denied, 484 U.S. 874 (1987); Sparks v. Republic Nat'l Life Ins. Co., 647 P.2d 1127, 1135-36 (Ariz.),
cert. denied, 459 U.S. 1070 (1982); Noble v. National Am. Life Ins. Co., 624 P.2d 866, 868 (Ariz.1981); Trust Joist Corp. v.
Safeco Ins. Co. of Am., 735 P.2d 125, 133-34 (Ariz.Ct.App.1987).

Arkansas: Stevenson v. Union Standard Ins. Co., 746 S.W.2d 39, 41 (Ark.1988); Aetna Cas. & Sur. Co. v. Broadway Arms
Corp., 664 S.W.2d 463, 465 (Ark.1984); Findley v. Time Ins. Co., 573 S.W.2d 908, 909-10 (Ark.1979).

California: Gourley v. State Farm Mut. Auto. Ins. Co., 806 P.2d 1342, 1345-48 (Cal.1991) (In Bank); Brandt v. Superior
Court, 693 P.2d 796, 798 (Cal.1985) (In Bank); Gruenberg v. Aetna Ins. Co., 510 P.2d 1032, 1037 (Cal.1973); Pacific Southern
Mortgage Trust Co. of N. Am. v. Ins. Co., 212 Cal.Rptr. 754, 761 (Ct.App.1985); McCormick v. Sentinel Life Ins. Co., 200
Cal.Rptr. 732, 741-43 (Ct.App.1984).

Colorado: Travelers Ins. Co. v. Savio, 706 P.2d 1258, 1271-76 (Colo.1985); Farmers Group, Inc. v. Trimble, 691 P.2d 1138,
1142 (Colo.1984); Simon v. Truck Ins. Exch., 757 P.2d 1123, 1125 (Colo.Ct.App.1988).

Connecticut: Buckman v. People Express, Inc., 530 A.2d 596, 599-600 (Conn.1987); Grand Sheet Metal Prods. Co. v. Protection
Mut. Ins. Co., 375 A.2d 428, 429-30 (Conn.Super.Ct.1977) (recognizing bad faith in first-party cases).

Delaware: Bryant v. Federal Kemper Ins. Co., 542 A.2d 347, 352 (Del.Super.Ct.1988); Casson v. Nationwide Ins. Co., 455 A.2d
361, 368-69 (Del.Super.Ct.1982) (recognizing bad faith in first party cases).

Florida: Reliance Ins. v. Barile Excavating & Pipeline Co., 685 F.Supp. 839, 840 (M.D.Fla.1988) (applying Florida law).

Georgia: Forbus v. Allstate Ins. Co., 603 F.Supp. 113, 116 (N.D.Ga.1984) (applying Georgia law); First Fin. Ins. Co. v. Rainey,
401 S.E.2d 490, 491-92 (Ga.1991); International Indem. Co. v. Collins, 367 S.E.2d 786, 788 (Ga.1988); Hilde v. United States
Fire Ins. Co., 362 S.E.2d 69, 72 (Ga.Ct.App.1987).

Idaho: White v. Unigard Mut. Ins. Co., 730 P.2d 1014, 1020-21 (Idaho 1986); Chester v. State Farm Ins. Co., 789 P.2d 534-537
(Idaho Ct.App.1990); Greene v. Truck Ins. Exch., 753 P.2d 274, 278-79 (Idaho Ct.App.1988), rev. denied, 776 P.2d 829 (Idaho
1989).

*675  Illinois: York v. Globe Life & Accident Ins. Co., 734 F.Supp. 340, 344 (C.D.Ill.1990) (applying Illinois law); Kohlmeier v.
Shelter Ins. Co., 525 N.E.2d 94, 105 (Ill.App.Ct.), appeal denied, 530 N.E.2d 247 (Ill.1988); Trautman v. Knights of Columbus,
460 N.E.2d 350 (Ill.App.Ct.1984).

Indiana: Westers v. Auto-Owners Ins. Co., 711 F.Supp. .46 (S.D.Ind.1989) (applying Indiana law); Liberty Mut. Ins. Co. v.
Parkinson, 487 N.E.2d 162 (Ind.Ct.App.1985) (refusing to extend bad faith to first-party cases); United Farm Bureau Family
Life Ins. v. Fultz, 375 N.E.2d 601, 607-08 (Ind.Ct.App.1978).

Iowa: Reuter v. State Farm Mut. Auto Ins. Co., 469 N.W.2d 250, 253-56 (Iowa 1991); Dolan v. Aid Ins. Co., 431 N.W.2d 790
(Iowa 1988) (recognizing bad faith in first party); Hoekstra v. Farm Bureau Mut. Ins. Co., 382 N.W.2d 100, 110-11 (Iowa 1986);
AMCO Ins. Co. v. Stammer, 411 N.W.2d 709, 712 (Iowa Ct.App.1987).
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Kansas: Kansas Farm Bureau Ins. Co. v. Miller, 696 P.2d 961, 968 (Jan. 1985); Armacost v. State Farm Mut. Auto Ins. Co., 644
P.2d 403, 405-6 (Kan.1982); Spenser v. Aetna Life & Cas. Ins. Co., 611 P.2d 149, 1555-58 (Kan.1980) (rejecting bad faith in
the first-party cases); St. Francis Hosp. & Medical Center, Inc. v. Baldwin, 626 P.2d 1229, 1232 (Kan.Ct.App.1981); Salt City
Business College, Inc. v. Ohio Cas. Ins. Co., 602 P.2d 953, 956 (Kan.Ct.App.1979).

Kentucky: Conner v. Shelter Mut. Ins. Co., 600 F.Supp. 24, 28 (W.D.Ky.1984) (applying Kentucky law), aff'd in part & rev'd
in part, 779 F.2d 335 (6th Cir.1985), cert. denied, 476 U.S. 1117 (1986); Curry v. Fireman's Fund Ins. Co., 784 S.W.2d 176
(Ky.1989); State Farm Mut. Auto Ins. Co. v. Reeder, 763 S.W.2d 116 (Ky.1988); Automobile Club Ins. Co. v. Lainhart, 609
S.W.2d 692, 694-95 (Ky.Ct.App.1980).

Louisiana: Nickels v. Guarantee Trust Life Ins. Co., 563 So.2d 924, 927-29 (La.Ct.App.1990); Gardiner v. Old Hickory Cas.
Ins. Co., 529 So.2d 1324, 1327-28 (La.Ct.App.1988); Stokes v. Republic Underwriters Ins. Co., 387 So.2d 1261, 1263-64
(La.Ct.App.1980); Youngblood v. Allstate Fire Ins. Co., 349 So.2d 462, 465 (La.Ct.App.1977); Bye v. American Income Life
Ins. Co., 316 So.2d 164 (La.Ct.App.), writ denied, 320 So.2d 208 (La.1975).

Maryland: Caruso v. Republic Ins. Co., 558 F.Supp. 430 (D.Md.1983) (applying Maryland law); Pennsylvania Threshermen
& Farmers Mut. Cas. Ins. Co. v. Messenger, 29 A.2d 653 (Md.1943); Johnson v. Federal Kemper Ins. Co., 536 A.2d 1211
(Md.Ct.Spec.App.) (rejecting bad faith cause of action in first party), cert. denied, 542 A.2d 844 (Md.1988).

Michigan: Kevin v. Massachusetts Mut. Life Ins. Co., 295 N.W.2d 56 (Mich.1980) (rejecting bad faith in first-party cases);
Wright v. League Gen. Ins. Co., 421 N.W.2d 647, 650-51 (Mich.Ct.App.1988); Riggs v. Fremont Mut. Ins. Co., 270 N.W.2d
654, 655 (Mich.Ct.App.1978).

Minnesota: Haagenson v. National Farmers Union Property & Cas. Co., 277 N.W.2d 648, 652 (Minn.1979) (rejecting bad faith
in first-party cases); Saltou v. Dependable Ins. Co., 394 N.W.3d 629, 633 (Minn.Ct.App.1986).

Mississippi: Larr v. Minnesota Mut. Life Ins. Co., 924 F.2d 65 (5th Cir.1991) *676  (applying Mississippi law); Sutton v.
Northern Ins. Co., 681 F.Supp. 1221, 1222 (S.D.Miss.1988) (applying Mississippi law); Michael v. National Sec. Fire & Cas.
Co., 458 F.Supp. 128, 131-32 (N.D.Miss.1978) (applying Mississippi law); State Farm Mut. Auto Ins. Co. v. Roberts, 379 So.2d
321, 322 (Miss.1980); Aetna Cas. & Sur. Co. v. Steele, 373 So.2d 797 (Miss.1979).

Missouri: Ganaway v. Shelter Mut. Ins. Co., 795 S.W.2d 554, 556 (Mo.Ct.App.1990); Duncan v. Andrew County Mut. Ins.
Co., 665 S.W.2d 13 (Mo.Ct.App.1983) (rejecting bad faith cause of action in first party); Hopkins v. North Am. Co. for Life
& Health Ins., 594 S.W.2d 310, 318 (Mo.Ct.App.1980).

Montana: Davis v. Sheriff, 762 P.2d 221, 225 (Mont.1988); St. Paul Fire & Marine Ins. Co. v. Cumiskey, 665 P.2d 223, 226-27
(Mont.1983).

Nebraska: Ruwe v. Farmers Mutual United Ins. Co., 469 N.W.2d 129, 134-36 (Neb.1991); Braesch v. Union Ins. Co., 464
N.W.2d 769, 776-79 (Neb.1991); Olson v. Union Fire Ins. Co., 118 N.W.2d 318, 322-23 (Neb.1962).

Nevada: United Fire Ins. Co. v. McClelland, 780 P.2d 193, 197-99 (Nev.1989); Farmers Home Mut. Ins. Co. v. Fiscus, 725 P.2d
234, 236 (Nev.1986); United States Fidelity & Guar. Co. v. Peterson, 540 P.2d 1070 (Nev.1975) (bad faith in first-party cases).

New Hampshire: Lawton v. Great Southwest Fire Ins. Co., 392 A.2d 577, 580-81 (N.H.1978).

New Jersey: MilCarek v. Nationwide Ins. Co., 369-70, 463 A.2d 950, 957 (N.J.Super.Ct.App.Div.1983) (rejecting bad faith in
first-party cases); De Simone v. Nationwide Mut. Ins. Co., 373 A.2d 1025, 1027-28 (N.J.Super.Ct.Law.Div.1977), overruled on
other grounds, Clendaniel v. New Jersey Mfrs. Ins. Co., 463 A.2d 369 (N.J.Super.Ct.App.Div.1983).

New Mexico: Suggs v. State Farm Fire and Cas. Co., 833 F.2d 883, 890-91 (10th Cir.1987) (applying New Mexico law), cert.
denied, 486 U.S. 1007 (1988); State Farm Gen. Ins. Co. v. Clifton, 527 P.2d 798, 800 (N.M.1974); Chavez v. Chenoweth, 553
P.2d 703 (N.M.Ct.App.1976) (bad faith means “a frivolous or unfounded refusal to pay”).
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Pennsylvania: D'Ambrosio v. Pennsylvania Nat'l Mut. Cas. Ins. Co., 431 A.2d 966 (Pa.1981) (rejecting bad faith in first-party
cases).

Rhode Island: Pace v. Insurance Co. of N. Am., 838 F.2d 572, 581 (1st Cir.1988) (applying Rhode Island law); Rumford Property
and Liab. Ins. Co. v. Carbone, 590 A.2d 398, 400-1 (R.I.1991); Calenda v. Allstate Ins. Co., 518 A.2d 624, 628-29 (R.I.1986);
Bibeault v. Hanover Ins. Co., 417 A.2d 313, 319 (R.I.1980).

South Carolina: Varnadore v. Nationwide Mut. Ins. Co., 345 S.E.2d 711, 713-14 (S.C.1986); Madden v. Pilot Life Ins. Co.,
251 S.E.2d 196, 198 (S.C.1979); Bartlett v. Nationwide Mut. Fire Ins. Co., 348 S.E.2d 530, 532 (S.C.Ct.App.1986), appeal
dismissed, 374 S.E.2d 897 (S.C.1989).

South Dakota: Ulrich v. St. Paul Fire & Marine Ins. Co., 912 F.2d 961, 963 (8th Cir.1990) (applying South Dakota law); Simkins
v. Great West Cas. Co., 831 F.2d 792, 793 (8th Cir.1987) (applying South Dakota law); Champion v. United States Fidelity &
Guar. Co., 399 N.W.2d 320, 323-24 (S.D.1987).

*677  Tennessee: Johnson v. Tennessee Farmers Mut. Ins. Co., 556 S.W.2d 750, 752 (Tenn.1977); Palmer v. Nationwide Mut.
Fire Ins. Co., 723 S.W.2d 124, 125-26 (Tenn.Ct.App.1986); Nelms v. Tennessee Farmers Mut. Ins. Co., 613 S.W.2d 481, 484
(Tenn.Ct.App.1978).

Texas: Aranda v. Insurance Co. of N. Am., 748 S.W.2d 210, 215 (Tex.1988) (workers' compensation); Arnold v. National
County Mut. Fire Ins. Co., 725 S.W.2d 165 (Tex.1987); St. Paul Lloyds Ins. Co. v. Fong Chun Huang, 808 S.W.2d 524, 526-27
(Tex.Ct.App.1991), error denied, (Sept. 5, 1991); Fuentes v. Texas Employers Ins. Ass'n, 757 S.W.2d 31 (Tex.Ct.App.1988);
Yancey v. Floyd West & Co., 755 S.W.2d 914 (Tex.Ct.App.1988).

Utah: Beck v. Farmers Ins. Exch., 701 P.2d 795 (Utah 1985); Callioux v. Progressive Ins. Co., 745 P.2d 838, 842 (Utah
Ct.App.1987).

Virginia: Carter v. Hartford Accident & Indem. Co., 423 F.Supp. 827, 829-30 (E.D.Va.1976), aff'd in part & rev'd in part, 581
F.2d 1123 (4th Cir.1978).

Washington: Industrial Indem. Co. v. Kallevig, 792 P.2d 520, 526-30 (Wash.1990); Escalante v. Sentry Ins., 743 P.2d 832, 837
(1987); Pruitt v. Alaska Pacific Assur. Co., 626 P.2d 528, 529-30 (Wash.Ct.App.1981).

West Virginia: Berry v. Nationwide Mut. Fire Ins. Co., 381 S.E.2d 367, 372 (W.Va.1989); Hayseeds, Inc. v. State Farm Fire &
Cas. Co., 352 S.E.2d 73 (W.Va.1986) (permitting the recovery of a broad range of damages, including attorney's fees, in first-
party cases, regardless of insurer's bad faith).

Wisconsin: Mills v. Regent Ins. Co., 449 N.W.2d 294 (Wis.Ct.App.1989).

aa1 As of August 30, 1991.
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