Fla.)

the delendants’ counsel. Vide Young v.
Upshur, 42 La. Ann, 362, 7 SBouth, Rep. B57.
In that cage the controversy was in refer-
ence to the ownership of an undivided in-
terest or share in a certain judgment ren-
dered by this court on appeal from the
parish of Tensas, in this state, the plain-
tiffs therein being eitizens of the Distriet
of Culminbia, gnd the case at the time he-
ing etill pending and undecided in the
supreme conr: on writ of error, and the
gpuit in which the elaim of an interest was
made having been brought in the parish
of Tensan, wherein the plaintiffs In the
original suit were cited throug’ a curstor
ad hoe. To that suit the exception was
that such service as was madeon thecura-
tor ad hoe was not dae processof lJaw,and
failed to confer on the court jurisdiction
therrof; bat we held that the jurisdiction
of this court was complete. and the judg-
ment binding on the absentees, on the
ground that the proceeding was not one
in personam bat une guasi in rem, " ite ob.
jeet being to obtain judicial recognition
and enforcement of a epecific interest in
tangible property in the parish of Tensan
in thisatate, "ete. In meveral similarcases
we have recently maintained the jurisdic-
tion of distriet courts as grounded on like
pervice. Notahly in Duruty v. Musacchia,
42 La, Ann. 357, 7 Sonth. Rep. b55; Mec-
Kenzie v. Bacon, 38 La. Ann. 705; and
Robbins v. Martin, 43 La. Ann. 488, 9
Bouth. Rep. 108, And one remark that
was made {n our opinion in the last-cited
case-— that *ijf, Indeed, a non-resident
eannot be brought into a court of this
gtate in such a case, Ruch a cause of com-
plaint as that propovnded hy the plain-
tiff, though well grounded in oor law,
would lLe practically remediless,"—is
strictly applicable to the excepiion taken
in the case at bar. The greunds of nollj-
ty assigned are not well taken,

Second, 'The nullity of the judgment
of revival from which the present appeal
is prorecuted,

{#) Because of the variance between the
party plaintiif in the former suit for re-
vival and the parties plaintiff in the in-
stant suit, and the incapacity of the pres-
ent plaintiffy to recover judgment. Cer-
tainly, i Qttilie Bertron, execurrix, was
capacitated to ingtitute suit, and stand in
Judgment in the former revival sult, the
three joint co-exevutors are likewise ca-
pacitated so to do. The variance that is
Buggested Is of no consequence whatever.
It cannot fatally affeet the judgment.
‘What wassaid of the want of capacity in a
foreign executor to bring suite In the
courts of this state, in the preceding pari
of this paragraph, as appertaining to the
former revival suit, is wtrictly applicable
to the instant case. Neither objection is
good.

(b) Because the judgment by default
that was enterad up against the defend-
ant Stewart was never subseguently con-
firmed. That there was & judgment reg-
ularly rendered and signed there is mo
doubt. That the defendant Stewart was
personally eited, and that there was alsc
appoliated a curatur ad hoe to represept
him as an abgentee on whomn gervice was
made, cannot be denied., It ls true that
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the judgment doesnot formally state that
by reasuvn of said defaunlt having been
made final it was rendered and signed.
But it is impossible for us to eonceive the
ground of defendants’ complaint on that
account, or to appreciate his objection of
absolute nullity of the judgment; for it
the jodgment by default was, in effect,
made final, he is without causz of com-
plaint; and if it was not made final it
wad evidently abandoned, and judgment
was rendered on the Isgne jolned between
plaintiff and the curator ad boe on his an-
gwer, This, to our thinking, is the trve
gtate of the case. In elther event the
Judgment 18, to all appearances, valid.

8. It 18 nmot correct tosay that the in-
atant auit 18 one to revive the former
judzment of revival. A muit to revive, aa
anid iIn Hammett v. Sprowl, 31 La. Ann.
325, is not a new suit, but A new proceed-
ing in the original suit. Its sole object i
to legally and judicially Interrupt pre-
acription. Oncethe revival suit is brought
to a termination by a judgment,its object
ie accomplished, and a l0-years lease of
life is given to the original judgment. At
the expiration of this lease a new revival
snit must be brought In order to inter-
rupt preseription, and give to the original
judgment another 10.yvears lease of life.
These two revival proceedings are sepa-
rate and independent of each other,
thouagh having same object in view.
Hence it was matter of no consequence
that the former suit was brought in the
name of one executrix, and the latter was
brought in the name of three joint co-
executors. The Code sayas expressly “that
any party Interested in any judgment
may have the same revived at any time
before it 18 preseribed.” Rev. Civil Code,
art.8547. Under the authority of this arti-
cle this court held in Martinez v. Succes-
sion of Vives, 32 La. Ann. 305, that any
attorney at law entitled toonly a con-
tingent interest In a judgment for the
payment of his fees had suflicient intereat
in it to authorize him to bring suit for
Its revival, and to revive the whole judg-
ment, and not merely & restricted and
Hmited Intereat In it. Qur conclusion ia
that it was of no conrequence to the de-
fendants that one revival sunit was
brought by one executor, and the other
by three co-executors. After a thorough
gtody of this case, and a full examination
of all itg details, we are satisied that the
original judgment has been legally and
properly revived and kept alive; that the
defenses pleaded of prescription and nullity
are not well grounded in law; and that
the judgment appealed from is correct,
and It is therefore affirmed.

(28 Fla. 20%)
HANOVER FIRE Ins. Co. v. LEwis et al,
(Supreme Court of Florida. Dec. 7, 1891.)

IRSURANCE — AOTION ON PorlcY — PLitaDING—

CHANGE oF INTEREST--PROOFS—WAIVER.

1, Where a plea t0 an action brought upon a
policy of fire insurance is interposed alleging
that no preliminary proofs of loss have been fur-
nished by the assured according to the provisions
of the policy requiring such proofs as a condi-
tion precedent to the right to sue thereon, & rep-
lication to such plea is bad that simply alleges
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“that proofs of loss wers furnished on blank
forms furnished to plaintiffs by defendant for
that purpose, ® without alleging that the proofs
80 furnished were in accordance with therequire-
ments of the policy; and & demurrer to such rep-
lication should be sustained.

2. G. and E. were partners in a general bank-
ing business, and as such partners were the sole
owners of ahouse and the land upon which it was
situated, which house they insured against loss
by fire, the policy issued to them containing the
following provision: “If the proverty be sold or
transferred, or any change take place in the title
or possession, whether by legal process or judi-
cial decree, or voluntary transier or conveyance,
it should render the poliey void.” After the
issuance to them of the policy, but prior to the
destruction of the property by flre, G. and E. ad-
mitted W, into their firm as a partner, upon a
verbal agreement that hewas to have no interest
in the properties of the former flrm, but a
fixed interest only in the profits of the firm's
busiuess&enerally. Held, that this did not
give to any interest in the insared prop-
erty, nor work such change in the title, owner-
ship, or possession of the property as would avold
tha policy under the above-quoted provision
therein.

3. Where the insurers, after receipt of procfs
of loss, in a correspondence by letter repeatedly
call upon tne assured for further or more partic-
ular information as to the inferest or owoership
that a party named in the proofs has in the in-
gured property, and in such correspondence and
otherwise are silert as to any other defect in the

form or substance of such proofs, and fail to call !
the attention of the assured 10 any other defect '

that may exist in the proofs furnished, such

silence and failure of the insurers to call the .

attention of the assured thereto held to be a
waiver on their part of any defect insuch _proofs
not discovered by them to the assured; and held
that, where the particular matter or informa-
tion asked for in such correspondence {s not re-
quested to be furnished in verified form, such
failure to request verification thereof is a waiver
of that formality. Held, further, that the in-
iormation asked for by letter, when supplied by
letter, will be treated as supplementary to such
proofs upon the particulur subject to which they
rolate. Held, further, that such proofs of loss
and latter correspondence supplementary thereto
are admissiblie in evidence at the trial to estab-
Jish the fact that the requirements of the policy
as to the furnishing of preliminary proofs of loss
have been complied with before institution of
suit.

4. Where the assured Inadvertently make an
incorrect statement or mistake in the preliminary
proofs of loss furnished to the insurers after
joss, such statement or mistake may be after-
wards corrected and explained by parol testimony
at the trial of a suit upon the policy, where the
same explanation or correction has heen asked
for by letter and given in substance by letter
prior to the institution of the suit.

5, In the trial of a suit upon a fpolicy of fire
insurance an unveriflad estimate of the cost of
replacing the destroyed property made by a party
while in life, but at the time of the introduction
of such estimate deceased, is inadmissible in
evidence for any purpose: and the fact that the
party who made such estimate is dead at the
time the same isoffered in evidence does not ren-
der such estimate admissible,

8. Where a policy of fire insurance contains
the following provision: “In case differences
shall ariss touching any loss or damage after the
proof thereof has been received in due form, the
matter sball, at the written reqguest of either
party, be submitted to arbitraters indifferently
chosen, whose award in writing shall be binding
on the parties as to the amount of such loss or
damage, but shall not decide the liability of the
coxllt?ames, respectively, under this policy,™—
held to be a valid and binding covenant, and
that when the parties under its provisions have
submitted the finding of the amount of such loss
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" to'such arbitration, they are muotoally bound as

to the “amount™ of the loss by the award of the
arbitrators, unless such award, under proper
leadings, is avoided for fraud or other matter
egally recogmizable as vitiative thereof, and
that, unless so avoided, the assured are limited
i their right of recovery to the amount so
awarded.

7. T'he arbitration provided for under such
provision in a policy of insurance does not un-
dertake to oust the courts of their jurisdiction,
and is not obnoxious to law. Neither is it nec-
essary that such arbitration should be conducted
in accordance with the statute. McClel. Dig. 'p.
105 et seq. Neither is it necessary, to make such
award available, that the same should be accepi-
ed or acted upon in any way by the parties.
Neither is it necessary, to render such award
available as & defense in limitation of the amount
of recovery, that the amount of such award should
be paid or tendered. Such an award, when spe-
cially pleaded inlimitation of the recovery sought
for, 15 admissible in evidence upon the trial of a
suit npon the policy.

8. It is error for the trial eourt in a chargt; [ ha

to the jury to supply any fact from other faots -
adduced in evidence, but should leave every fact,

and its establishment or non-establishment, to

the determination of the jury alone.

8. Where a policy of insurance provides that
the amount of the loss imsured shall be due and
payable 60 days after the furnishing by the as-
sured ot proois of loss as provided by the policy,
the assured are entitled to interest upon the
amonunt of their recovery from a date 60 days
iafter the furnighing by them of such proofs of
088,

(Sytlabus by the Court.)

Error to circvit eourt, Leon connty,

Action by George Lewlis, Edward Lewls,
and William (. L.ewis against the Han-
over Fire Insurance Company to recover
on a policy of insurunce, Verdict and
judgment for plaintiffs. Motion for a new
trial denied. Defendant brings error. Re-
versed, and new trial directed.

W. A, Blount and Fred T. Myers, for
plaintiff in error. R. W, Willlams, for de-
fendants in error. :

TavLogr, J. On the 15th of August,
1885, George Lewis, Edward Lewis, and
William C. Lewis, etyling themselves as
partners underthe irmname of B.C. Lewis
& Sons, instituted their action in assampsit
in the circuit court of ILeon county
against the Hanover Fire Insurance Com-
pany, & corporation of the state of New
York, having an agency at Tallahassee,
in Leon county, for the recovery of one-
half of the amount of a policy of insur-
ance for $5,000, isaned to them on April 18,
1882, by the Germania FireInsuranceCom-
pany and the Hanover Fire Insurance
Company, as underwriters, wherein each
of gaid companiea, severally, eaeh for it.
self, and not one lor the other, became
the insurers, for cne-hall the amount of
sald policy, for a term of three years; the
said policy containing a covenant thatin
the event the assured had to resort to
judicial proceedings toenforce their claims
under said poliey, it should not he neces-
pary to proceed agalnst each of the insur-
ers, but that such action might hebrought
agalnst either of sald companles, and
that the other should be bound and con-
cluded by the result of such action in the
same manner and to the same eHect as if
it had been prosecuted against each of
them eeparately with the llke result.

.,

F
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To the declaration In the cause the de-
fendant company interposed five pleas, as
follows: (1) Nouassunipsit; (2) nil debet;
(2) that the plaintifts did not, before the
institution of their suit, make and furnish
to defendant proofs of their alleged loar In
accordance with the requirements of the

policy .of insurance sged upon; (4} that ;

subsequent to the jissuance of the said pol-
fcy of insurance, and before the oecurrence
of the said fire, there tock place a change
in the title and possesslion of the said
property deseribed in the said policy of in.
gurance, in that the plaintif William C,
Lewis, who had no interest therein when
the said policy wus issued, became in part
an owner thereof with the plamtifs
George Lewis and Edward Lewis, and en-
tered into possession thereof with then
before the said fire; (5) that if the plain-
tiffs are entitled to recover from the de-
fendant, they are entitled to recover only
the sum. of $2,036.57%, with interest there-
on, becanse the said plaintiffs apd defend-
ant, on the T0th day of April, A. D. 1885,
submitted to an arbitration consiating of
B. F. Langley and T, J. Rawls, together
with a third person to be chosen by the
pald arbitrators, if necessary, the apprais.
al and esgtimate, at the then cash value, of
the damage by the said fire to said prop-
erty, which appraisul and estimate by
them, or any two of them, in writing was
to be binding; on both parties as to the
actual cash valne of ordamage to the said
property, but without reference to any
other question or matters of difference
within the terms and conditions of the in-
purance, a copy of which sald submission
to arbitrators is hereto annexed marked
“A,” and mnde a part of this plea. And
thereupon, to-wit, on the 1I1th day of
April, A, . 1883, the sald Langley and J.
M. Wilson, the third party chosen by the
said arbitrators to determine with them
the said guestion, did make, write, and de-
Hiverto the yaid plaintiiis and the defendaut
their award and appraisal in the prem.
ires, and by such award and appraisal didq
appraise and arbitrate the dumage done
by the gald fire at the sum of $4,172.75.

To the first and second of these pleas the
plaintifls joined issue, To the third and
fifth.pleas the plaintiif demurred, which
demurrer, upon subsequent argument, was
overruled.

To the defendant’s fourth plea the plain-
tifis interposed a replication in avoidance
of the defense of a change of title in the
property insured anterior tothe fire that la
set up in the defendant’sfourthplea. After
the overruling of thelr demurrer to the
third and fifth pleas of the defendant, the
plaintiffs replied to the sald pleas, ar fol-
Jows: “The plaintiifs, as to the third plea,
say that they did make and furnish to de.
fendant proofs of their los® on blank
forms furnished to piaintifis by defendant
for that purpoee, and were not, therefore,
required to furnish other. The plaintifis,
as to the fifth plea, say that the so.called
*arbitration’ was not in accordance with
the uwtatuteg of this state In such cases
made and provided, nor in &ccordance
with the terms of the policy of assurance
between plaintiffs and defendant, nor
with the ‘special agreement’ for submis-
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gion to twobuilders; that said two build-
ers, nor elther one of same, with a prop-
erly constituted umpire, have made ‘no”
awatrdin accordance withsald agreements;
thut the so-.called ‘award’' has not been
accepted, nor acted upon hy either party,
but was promptly repudiated by plain-
Liffg, and defendants po advised; that said
agreement of submission was in no sense
Jegral, just, or equitable, and kad no bind-
ing foree, in that its eflect was to bind one
party only to the prospective award;
that one arbitrator was committed in
favur of one party, and thé umplre relied
wholly npon the statements of the arbi-
trator or arbitrators, without personal
knowledge and without testimony.” ‘

To this replication to the third plea the
defendant demurred, and at the sane time
moved to strike out the replication to the
fifth plea. Upon sabsequent argument
the demurrer to the replication to the
third plea was overruled; but the motion
‘to strike out the replication was granted.

At this rtage of the proceeding, by leave
of the court, the plaintiffs amended theijr
declaration by striking oat the ‘name of
William C. Lewis, ar a party plaintiff, and
by styling thelr suoit “George Lewis and
Edward Lewis, lurmerly partners ooder
‘the firm name of B. C. Lewis & Sons,” as
plaintiffs. Upon this amendment of the
declaration the defendant withdrew Its
firgt plea of onn assumpsit,and pleaded the
others over to the declaration as amend-
ed. The plaintiifg then filed a replication
to the defendant’s third plea, substantial-
1y the saine that they before interposed to
game, which replication was demurred tn
again by the defendant, and the demurrer
again overruled, which roling was errone-
ous. The demurrer of the defendant to
the replication to defendant’s third plea
should have been sustained, for the obvi-
ous reason that the replication demurred
to does not allege that proper pruofs of
logs were made by the plaintiffs and fur-
nished to the defendant, or that proois
were thus made and furnished in eompli-
ance with the provizions for such proofs
in the policy contained as one of tlie cov-
enants therein, bnt simply alleges that
“prootg of their loss were furnished to de-
fendant by nlaintiffs of blank form fur.
nished to plaintiffs by defendant for that
purpose,” when the pith ot the third plea, to
which it was intended as a reply, wasthat
no proofs“in accordance with the require-
ments of the policy sued upon” had been
furnished. The replication does not dis-
pate or take issue upon this assertion in
the plea, but undertakes to side track the
defense tendered by the plea, by substitot-
ing proofs made on a blank form for the
proofs called for by the provisions of the
policy. The proofs furnished as alleged
in this replication, though filling wp the
blanke in a dozen set forms, may still
have fatlen far short of filling the require.
ments of the policy sued upon,

Upon defendant’s fourth plea the plain.
titis joined issue. To the fitth plea the
plalntifts interposed a replication con-
taining 26 numbered grounds of objection.
Cpon the filing ot this replication the de-
fendant moved the court to require the
plaintiffs to elect the ground therein upon
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wwhich they would rely, and to strike out
the others. This motion seems, from the
record, to have been “granted,” and then
by a subsequent order of the conrt it was
specifically vrdered that the ground of the
replication *contendiug tor a tender of the
amount of the award set up in the fifth
plea” should be gtricken vut, Afterwards
the plaintilis seemed to have abandoned
their replication to the fifth plea, and filed
a general joinder of issuc thereon. This
disposes of the pleadings in the case.

On the 20th of Jauuary, 1888, the cause
was tried before a jurr, and resulted In a
verdict for the plaintifis in the sum of
$3.000. Motion for new trial was made
and denied, and judgment for $3.000 en-
tered against the defendant company,and
from this judgment the case I8 brought
here upon writ of error.

The errors assigned are as tollows: (1}
The overruling of defendant’s demurrer
to plaintiffs’ replication to third plea;
(2) the admission in evidence of the pa-
pers desied tu be proofs of loss; (3) the
admission of the testimony of Edward
Lewis as to William C. Lewis’ interest In
the property insured; (4) the admission
in evidence of the lettersbetween plaintiffs
and defendant; () the admission of the
testimony of Edward Lewis as to where-
abouts of T. J. Rawls; (6} the refusing to
admit in evidence the arbitration and
award Lietween plajotiffs and defendant;
{(7) the giving ol each and every of the
special charges asked by the plaintiffs; (8)
the refusing of each and every o! the spe-
cial charges asked by the defendant; (9)
the refusing of defendant’s motion for a
new trial, These assignments will be con-
gidered in the order in which they come,

The first assignment has already been
disposed of, and held to be error.

The 2d, 3¢, nnd 4th assignments will be
discussed together, a8 they raise the same
or closely kKindred questiong. It seems
that when the policy of insurance saed up-
on was issved, George Lewis and Edward
Lewis alone composed the firm of B, C.
Lewis & Sons, to whom the policy was Is-
gued, and that they alone, us such part-
ners, at the time of the issganceof the pol-
icy, owned and held the legal title to the
property covered by the policy. As testi-
fied to by Edward Lewis, sabsequent to
the isguance of the policy, but prior to the
loss by fire, William C. Lewis was taken
into the firm as 8 member thereof toshare
in the profits alone to & certain limit-
ed extent, I1tis contended for the plain-
tiff in error that this worked a change
in the title, poussession, interest, and
ownershlip in the assured property,
giving to the new partner, Wiillam C.
Lewis, an interest therein to such an
extent as to avoid the policy under the fol-
lowing covenant therein: “If theptoperty
he sold or transterred, or any change take
place in title or possession, whether by
jegal process or judicial decree, or volun-
tary transfer or conveyance,” it should
render the polley vuid. In that eclause
of the policy providing for the furnishing
of proofs in case of loga it is further stipu-
lated, as follows: “If the interest of the
assured be other than the entire and sole

Lwnerahip. the names ol the respective
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owners ghall be get forth with their re.
spective Interesnts therein certified to by
them.” In the proofs of luss that were
furnished to the Jdefendant company alter
the fire, und that were subsequently, at
the trial of the cause,admitted in evidence
over the defendant’s objection, we find the
following statement sworn to by Edward
Lewis and William C. Lewig: ~''he prop-
erty insured belonged, at the time of the
tire, to B. C. Lewis & Sons, a firm com-
posed o! George, Edward, and William .
Lewis, anad at the time of eHecting the in-
surance it belonged to B. C, Lewis & Sons,
a firm compored of Genrge and Edward
Lewis.” Aflter the receipt of this proof of
losa by the defendant company a corre-
spondence, by letter, of considerable length
was had between the insurers and assured,
which letters were subsequently admitted
in evidenee over the defendant’s objection.
In the firat of these letters, dated May 22,
1885, from the defendant tu the plaintiffs,
In which the receipt of the proufs of 1osa ig
acknowledgzed.no objection israised tothe
Torm or sufficieney of the proofs furnished
except thatthe plaintifis are asked therein
for information as to the “nature And ex-
tent of William C, Lewis’ interest in the
present firm of B. C. Lewis & Sons.” To
this the plaiutiffs replied, under date of
May 26, 1885: “W. C. Lewis, as stated In
proof of lusa, i8 a partner in our firm, hav-
ing been admitted January 1, 1883, with a
fixed shrare of profits.” 'I'his did not seem
to satiafy the defrndant eoanpany, us they
agnin wrote on May 29, 1885, to the plain-
tiffa, arking them to “state what share of
the ‘' Glenwood’ property was owned by
William C. ILewin, as a memberof the firm,
at the time of the fire,” To this the plain-
titfs replied on June 2d: *W, C. Lewis had
no [nterest in the Glenwood property, ex-
cept us stated in our letter of 26tk May."
In none of this correspundence is the ob-
jection urged that the explanation of W,
C., Lewis’ connection with tihe property
ghould be under oath; and in noue of this
currespondence is there any other abjec-
tion or question raised with reference to
the prools of lossg, either as to their form or
substance. The plaintiffs, in reply to the
inquiries of the defendant in relation to
this matter, state distinetly that W.C.
Lewis had no interest in the property, but
wasd limited to a fixed interest in the prof-
itg of the firm's business. What further
information could have heen reasonably
desired or given on the subject it is diffi-
cult for us tosee. To havedemanded more
presents the appearance on the part of
the defendant ol a desire to quibble at
straws. It was an error very natuaral to
be made by men not expert in the nice
distinctions growing out of the owner-
ship ot partnership properties to state, as
was done in these proofs of loss, that the
incoming partner, William C. Lewis,
owned an interest in the insured proper-
ty: but when the matterisdrawn pointed-
1y to their attention the true explanution
is at once made,showingthat ke inreality
has no interest in the property ol the firn
aa originally composed, but only a fixed
interest in the profits of the business gen-
erally. In the light of the explanation
given by Edward Lewis in his testimony,
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"a8 to the termis mpon which Willlam C.
Lewis was admitted into the firin, we are
of the opinlon that he did not acquire any
guch interegt in the property as would
avoid the obligatlon of the defendant to
pay the loss. In this case, according to
the evidence of Edward Lewis, (and it is
nowhere contradicted,) no written con-
tract of partnership was gone into when

- William C. Lewls entered the firm., Noth-
ing was done except to admit him to
membership by a verbal agreement that
he was to have a fixed interest only In the
profita of the general husiness. With this
testimony we nre of the opinion that he
did not acquire any snch interest in this
gropert_v as would defleat the right of

eorze and Edward Lewis to recover up-
on this policy. Ib Lindley on Partnership
{volume 1, p. 329) it is sald that “the only
truoe method of determining, as between the
partners themselves, what belongs to the
firm and what not, is to ascertain what
agreement has been come toupon the sub-
jeet. 1If there i no express agreement, at-
tention must be pald to the source whence
the property was obtained, the purpose
for which it was acquired., and the mode
in which it has been dealt with.” To the

- same effect iz Pars. Partn. § 366. Apply-
ing this test by getting from Edward
Lewis, on the stand, the agreeinent be-
tween the partners here, the result is that
William C. Lewis, on entering the firm,

- acquired no fnterest In its properties, but
a prospective interest omnly in the profits
ol the business generaily. Stumph v.

- Bauer, 76 Ind. 167. We do not think there
was any error in admitting in evidence
the proofs of loss furnished to the defend-

.ant, nor in admitting the correspondence
that passed In reference thereto between

- the defendant and the plaintiffs, nor in
permitting Edward Lewis, on the stand,
to testify fully as to the status of William
C. Lewis in the firm. The correspondence

- was directly pertinent to and explanatory

-of the only point in the proofs o! loss to
which the defendant excepted, and, not

- being demanded vnder oath, we think the

- requisite of being veritied by oath must
be held to have been walved.  Marthin-

- 8on v, Insurance Co., 64 Mich. 372,31 N. W.

‘Rep. 2913 Insurance Co. v. Kelly, 32 Md.
421; West v, Insurance Co., 27 Ohio St. 1;

-Ayres v. Imsurance Co., 17 Jowa, 178.
The part of Edward Lewly’ evidence ob-
jected to was directly pertinent to the game

" point, and we think wasclenrly admizsible.

-1t amplified and explaiped fully WilllamC.
Lewis’ status towards the insured prop-
erty, the only apparent subject of conten-
tion between the parties as to the suffi-

- clency of the proofs of loss; which expla-
nation apnd correction of the proofs of loss,
we think, was proper at the trial, and in

-accordance with law. Insurance Co. v.

-Huekberger, 52 Ill. 464; Insurance Co. v.
Stevens, 48 11, 81; McMaster v. President,
ete,, 55 N. Y.
Co,,33Jowa, 325; Insurance Co, v, 8chwenk,

94 U, 8. 593; Maher v. Insurance Co., 87 |

N. Y. 283; Mosley v, Insurance Co., 55 Vt,
-142: Willis v. Insurance Cos., 79 N. C. ¥85;
May, Ina. § 465; 2 Pars. Cont. p, 461, The
caseg cited by the defendant’s counsel in
support of theirconten tion all involved per-
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sonal property, where the incoming part-

ner was admitted to full partnership in

the assets of the former firm, where those

aassets consisted entirely of personalty,

gnd have no applicability to the question
ere.

The fifth assignment of error, we think.
ia well taken. The whereabouts of T.J,
Rawls, or the question ag to whether be
was alive or dead, could not have any rel-
evancy to any issue in this case; and we
are at a logs to understand the object of
the Inquiry as to his whereabouts, unless
it be, a8 I8 contended by defendant’s coun-
gel, an effort to make admissible as evi-
dence at the trial an eatimate of the items
and cost of replacing the destroyed prop-
erty, purporting to have been mare by T.
J. Rawls, deceaserd. Even for this pur-
pose we do not think the inquiry as to his
whereabouts was pertinent or proper, as
the fact of his decease did not render any
estimate on the subject made by him ad-
missible evidence. Had he bheen alive, hia
estimate, to be proper evidence, would
have to be verified by his oath: and tho
fact of hia decease did not render hls un-
verified estimate, made while in life, any
more competent as evidence than if the
same had been offered during his life-time.

The sixth aseignment of error is well
taken, and ia fatal to theverdict and Jadg-
ment in this cause. Incorporated in the
policy sued upon, a8 one of the eovenants
therein, fa the following provislon: “In
case differences shall arise touching any
loss or damuge, after proof thereof has
been received 1n dueform, the matter shail,
at the written request of elther party, be
submitted to arbitrators, indifferently

-chosen, whose award in writing shali be

binding on the parties as to the amount

. of such logs or damage, but shall not de-
. cide the liability of the companies, respect-

ively, under this policy.” In pursuance of
this provisivn, the insurers and insured,
niter the Ioss, entered into the following
agreement in writing for avhmission of
the gole question of “amount” of loss to
two builders or arbitrators:

“New York Underwriters’ Agency, com-
pased of the Germania and Hanover Fire

‘Insurance Companies, of New York., Spe-

eial agreement for submission to two
builders. It i8 hereby agreed by B. C.
Lewis & Sons, of the first part, and the
Germania and Hanover Fire lnsurance
Companies, of the city of New York, of
the geeond part, (each acting for itsell,)
that B. F. Langley and T. J. Rawls, to-
gether with a third party to be chosen by
them, if necessary, shall appraise and estl-
mate at the true cash valve the damage
by fire on the 2d day of January, 1885, to
the property belonging to B. C. Lewis &

' Souns, as specified below, which appraise-
- ment and estimate by them, or any two
. of them, in writing, as to the amouont of

such loss or damage, shall be binding on
both parties; it being understoud that
this appointment is without reference to
any other question or matters of differ-
ence within the terms and conditiona of
the insurance, and is of binding effeet only
so far as regards the sctual eash value of
or damage to such property coveredngi
policy No. 20,185 of guid companies, igs
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at the Tallahasgee, Fla., agency. The
property on which damage 38 to beesti-
"mated and sppralsed is8 the 2Y-story
frame building, with shingle roof, sitaate
about seven miles narth-east from Talla-
hagsee, known a8 the ‘Glenwood Proper-
ty. And it 18 expressly understood and
agreed that eaid builders are to take into
eonsideration the nge, condition, and lo-
-eation of said premises previons to the
fire, and algo the value of the wallg, ma-
terial, or any portion of said building,
saved; and after making an estimate of
the cort of replacing snid building a prop-
er deduction shall be madeby them for the
-difference (if any) between the value of a
-new or replaced buillding and the one in-
-Bured. Said builders are hereby directed
-to exclude from the amonnt of damage
‘any sum for previous depreciation {rom
-age, locution, ordinary use, or any cauvse
whatever, and simply to arrive at the
-damage actually cansed by said fire. Wit-
‘ness our hands at Tallahassee, Fla,, this
"10th day of April, 1885.
[Signed] “B. C. LEwIs & Sons.
L “ 1 “GrERMAaNIA & HANOVER
Fire Ins. Cos.,
“ Por Caan. C. FLEMING, 8pl. Agt.”
Then follows the oath of the said two
"bullders, as follows!
- “Declaration of Buildera. State of Flor-
“ida, county o! Leon-—ss,: We, the ander.
- gigned, do soclemnly swear that we will
‘act with atriet {impartiality in making an
“appraisement and estimate of the actunl
-damage to the property of B, C, Lewis &
-8Song, insured by the Germania & Hanover
"Fire Insurance Companles, of New York,
" agreeabte to the foregoing a&ppointment,
-and that we will return to said company
“& true, just, and conscientlons appraise-
ment and estimate of damage on thesame,
-according to the hest of our knowledge,
" gkill, and judgment. Witness our hands
~this luth day of April, A. D. 1885,
[Signed] “B. F. LANGLEY,
‘1; “ “T. J. RAWLS.
Subsacribed and sworn before me this
11th day of April, A. D, 1885,

[Signea)] “W.(C. Lewis,

“Notary Publie.”

Then follow the findings or award,

‘signed by one of said buliders and an um-
pire alleged to have been gelected by them,
to-wit:

“ Award of Boilders. To the Germanla
and Hanover Fire Insurance Companies,
of New York: Having carefully estimated
and appraised the damage by fire to the
property of B. C. Lewls & Sons, agreeably
to the foregoing appointment, we hereby
report that, after having taken into eon-
sideration the age, condition, and loca-
tion of the premises previous to the fire,
and making proper deductions for the

“walls, materials, and portions of building
saved, we have appralsed and determined
the damage to be four thousand one hun-

-dred and seventy-two 75-100 dollars, ($4,-
172.75.) Witness our hands this 11th day

ot April, 1885.
[Signed “B. F. LanoLEY.
: “ *J. M. WiLgoN.”
_This submission to arbitration and the
award that followed were apecifically set
up a8 .a special defense by the fiftth plea of
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the defendant. This plea was demurred
to by the plaintiffs, and the demurrer was
overruled by the court, and the plea sus-
tained as a valid defense; vet,afterwards,
on the trial, when the defendant sought
to substantiate its plea by introducing
the agreement of submission and the
award in evidence, its admission was re-
fused by the court, unless it rhould also
offer to introduce wevidence that the
amount awarded had heen paid or ten-
dered by the defendant to the pluintiifs,
and thig, too, after a replication to this
plea had been held by the court to be bad,
that contended for payment or tender of
the amounf{ awarded belore the award
could be available as a defense. -

Ever since the decigion in 1853 in the
house of lords, by COLERIDGE, J., of Avery
v. Scott, 8 Exch. 499, it has been uniformly
held in England and in this country that
provisions like this in a policy of insur-
ance for the ascertainment and settlement
of the amount of losg or damage by sub-
mission to arbitrators are proper, legal,
und binding on the parties, and do not
fall within that class of arbitraments
that vudertake to oust the eourts of their
jurisdiction, and that are therefore ob-
noxious to thelaw. Wulf v. Insurance
Co., 50 N. J. Law, 453, 14 Atl. Rtep. 561;
Gauche v. Insurance Co., 4 Woods, 102,
10 Fed. Rep. 847; Adams v. Insurance Co.,
70 Cal. 198,11 Pac, Hep. 627; Trott v. In-
gurance Co., 1 CHif. 439; Zallee v, Insurance
Co., 44 Mo. 530,—in which it 18 held that

-such a spubmission 18 mot, in the accepted

legal sense of the term, & scbmission to
arbitration, but merely an appraisal, and
that it was not neceassary to have the ap-
praisers rworn, Elliott v. Assurance Co.,
1. R. 2 Exch, 237; Howard v. Rallroad
Co., 24 Fla. 560, 5 South. Rep. 356. The
parties in this vase, in pursuance of this
valid and binding provision in the policy
here sued on, entered into a sclemn writ-
ten compact submitting the matter of the
“amount” of the loss or damage to two
arbitrators or appraisers of their own
choosing, with power in them to choose
a third as winpire in case of their failure
to agree. The appraisers thus chosen
have awarded or fixed the amounét of the
loss at $4,172.76. Why the assured are
not bound by their agreement of submis-
gion and this award that followed we
cannot comprehend from anything exhib-
ited in the record. It is troe that prompt-
1y after the rendition of the award they
notified the insarers of their determina-
tion not to abide the same; but parties
cannof thus arbitrarily rid themselves of
the binding force and effect of their solemn
contracts. By thiz award they were
bound, and to the amount awarded were
they lHwmited in their right to recover, an-
legs they could have shown un<der proper
pleading euch frand or other matter as
wonld in law have avolded the same.
Burchell v, Marah, 17 How. 344. In the rec-
ord here there is not one seintilla of evi-
dence even tending orattempting to show
either irregularity, unfairness, or frand in
the procarement of this snbmission or in
its conduet or result, and we must, conse-
quently, hold that, in the absence of any
such. circumstances to avoid it, it i3 bind-
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jng as to the extent of the loss on the as-
sured as well as upon the insurers. Suoch
submission does not come within the cata-
logue of arbitraments provided for In our
atatute, (McClel. Dig. p. 105 et seq.,) and
need not bave been condocted in accord-
ance wlth the statute. Neither was it
necessary thav the award of the apprais.
erd, touching such special guestlon sub-
mltted to them,shouid have heen accepted
or acted upon in any way by the respect-
ive parties; neither was the agreement
to submit such special question” to arbi-
tration a unilateral undertaking binding
only on one of the parties thereto; be-
causge, upon the face of that eovenant, in
the policy sued upon that makes provis-
ions for the appralsement of the amount
of the loss, and also in the subsequent
agreement submitting sald special ques-
ton to two builders, it i8 exzpressly stip-
ulated that the findings of such arbitra-
tors as to the amount of the damage
should be binding onboth parties, Hence,
if, after such ascertainment of the amount
of the loss, it should be found that the in-
surers were legally liable fur such loss,
they at onez became bound for the
“amount™ aecertained and awarded by
such arbitrators. The fact that the
amount thus fixed by the arbitrators was
not paid or tendered has nothing to do
with tie question whatever. Both in the
policy and in the subsequent submission
to the appraisers the Hability of the insur-
ers was expressly excepted and reserved
from the consideration of saild arbitra-
tors. The naked question submitted to
them was: What is the amount of the
damage here? Whether the insurers were
legally liable, or obligated to pay that
loss, was not submitted to them, and |
did not enter into their sphere of inquiry,
nor into their award, and depended upon .
the settlement of divers other Independ-
ent circumstances and conditionsgrowing
out of the contract between the parties.
As before stated, the refusal of the court
below to admit in evidence this agree-
ment for rRubmission to arbltration and
the resultant award, under the objection
apparently urged, was fatally erroneous.
By that award, until avoided in some
legally recognized way, each one of the
underwriting companies, in the event of
their legal Hability for the loss, was ob-
ligated for one-balt part of the amount
thereof, $4,172.76. But one of the compa-
nies 1s sued here, and the verdict against
it is for $3,000, which we find to be con-
giderably in excess of onc-halt part of the
amount of the award, by which the par-
ties were bound, and to which they were
limited in & recovery.

- The weventh aessignment of error is the
glving ot each and every of the instroc.
tiona given by the court to the jury of the
court’s own motion, and those requested
by the plaintiffs, but in the hriefs of coun-
Bel this assignment seems o have been
abandoned, except as to the Instruction
lettered “ K,” which ia as follows: “The
letter of the defendant acknowledges re-
ceipt of proofs of loss as of May 20, 1885.
The interest, then, in the event of your
finding tor the plaintiffs, begins to run
from July 20, 1885, This Instruction, we ,
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think, was- erroneous. - It . dealt +tfoo
strongly with the facts, and supplied In
reality a fact itsell; that I8, the exact date
tfrom which interest began to accumulate
in the event of a recovery by the plaintifis.
The jury are the sole judges of facts, and
they alone determine the establishment or
non-establishment of every muterial fact
in a cause. Had this instruction directed
them that the plaintiffs were entitled to
interest. In the event of their recovering,
upon the amount of the recovery from a
date 60 daya after the furnishing of proofa
of loss, and left it to the jury to deter-
mine whether proofs of 1os8s had been fur-
nished or not, and when, it would have
hoen a proper charge, But, in view of the
absence of any confiict of evidence as to
the time when the defendant received the
proofs of logs, we do not think the giving
of this eharge could be held to be revers-
ible error. The other instructions given
and excepted to counsel have ignored in
their briefs, and consequently we will treat
them as abandoned.

The eighth assignment ol error is the
refusal of the ecourt to give nine ingtrue-
tions requested by the defendant. After
what has been sald upon the various
questions arising in this ease we do not
deem 1t necessary to discuss this assign-
ment further than to say that the court
below, upon another trial, can conform
ita rulings vpon the questions raised by
gald refused instructions to the views and
opinione herein expressed.

The ninth assignment of error. the re-

' fusal to grant a new trial, it follows from

what has been said, must be sustained.
A new trial ghould have been granted.
The jundgment of the court helow ia re-
versed, with instructions that a new trial
be awarded.
(43 La. Ann 118
ReynoLDs v. REYNOLDS et al. (No.10,863.)
{Supreme Cowrt of Louisiana. Nov. 16, 1891,
. 43 La. Ann.)
PaArRTITION—RIGET TO DEMAND-~APPEAL—VWAIVER.

1. The right of co-owners of property to de-
mand a partition thereof is absolute, and, where
the co-ownership is admitted, appeal does not lie
from a simple decree of partition.

2, When, besides admitting co-ownership
the parties have consented to the method an
terms of purtition fixed in the decree, they had
nothing left subject te appeal.

(Syllabus by the Court.)

Appeal from civil district court, parish
ol Orleans; NicHOLAS H. RigaTor, Judge,

Suit by Mary Reynolds against William
Reynolds and others for partition. De-
cree for plaintif. Defendants appeal.
Dismissed.

A. L. Tissot and FE. J. Meral, for appel-
lants. Joseph Brewer, Gilbert L. Hall, and
llf‘arrar, Jones & Kruttschnitt, for appel-

ee,
ON MOTION TQ DIEMISE.

FeNNER, J. The motionis based ontwo
grounds, viz.: (1) That the judgments
are Interlocutory, and not in their natare
appealable; (2) that they were rendered
by consent of appellants. Therecord dis-
closes a simple Buit for partitinn, by one
owner against her co-owners, of certain
designated property held in common be-
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