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SEPTEMBER 11, 2001, AND THE IMPACT OF ACTIONS BY CIVIL AUTHORITIES

Lessons Learned

*21 Business interruption coverage is designed to compensate policyholders for lost business income and expenses as a result
of physical damage to their premises, industry, or other commercial establishment. Traditional business interruption coverage
is triggered when four elements are met: (1) a direct physical loss of or damage to property (2) caused by a covered peril (3)
that results in a suspension of business operations (4) that causes a loss of business income.

Unlike traditional business interruption coverage, civil authority coverage compensates the policyholder for loss of business
income that results when a civil authority interrupts the insured's business as a direct result of physical damage to a third party's

property (or in some instances to the insured's property), preventing access to the insured's property.l Closely resembling, but
distinct from, civil authority coverage is “ingress/egress” coverage. This type of coverage is triggered when physical loss of or

damage to third-party property prevents or impairs ingress to or egress from an insured's property.2

While these types of insurance are “secondary” or “consequential” in that they are triggered by perils that affect business
property but only provide coverage for the losses stemming from these perils and not the damage to the property itself, each

subset requires different elements of proof to trigger coverage.3

This article focuses exclusively on civil authority coverage. The analysis of whether civil authority coverage was available was
once straightforward; however, the 9/11 terrorist attacks precipitated a series of cases that raised new issues unique to modern
life. Increased globalization and the far-reaching effects of 9/11 broadened the judicial focus beyond what was once a local
problem. In addition, catastrophic storms since 9/11 found civil authorities acting in anticipation of potential damage to their
areas as opposed to responding to damage that had already occurred. The case law from this period reflects these concerns.

The Evolution of Civil Authority Coverage: 1960-2001

Litigation surrounding civil authority coverage began in earnest in the late 1960s as businesses were interrupted from curfews

imposed as a result of civil rights riots.* Typical policy language during this period provided coverage when a civil authority
order was issued as a result of physical damage to the insured's property or to property adjacent to the insured causing an
interruption of the insured's business. Courts interpreted this language restrictively, refusing to find coverage not only where
the civil authority order did not arise from physical damage to covered property, but also when the policy was silent on physical
injury trigger. This restrictive--but consistent--framework allowed policyholders and carriers to predictably determine whether
and in what circumstances civil authority coverage applied.

The destruction of 9/11, however, led to a series of cases with more nuanced holdings--almost all of which refused to find
coverage for the policyholder. These decisions evidenced the courts' reluctance to liberally construe policy language in favor
of the insured in light of the assumed ramifications. In nearly every instance, cases from the late twentieth century dealt with
business losses that were local in nature, and judicial attitudes toward recovery for the policyholder reflected this reality.
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Increased globalization in the twenty-first century broadened the effect of civil authority orders on businesses' lost profits. These
far-reaching consequences affected policyholders' bottom line in ways not seen before. The 9V11 attacks brought these new
issues to the fore.

The 9/11 attacks directly affected the World Trade Center in lower Manhattan, the Pentagon in Washington, D.C., and all

commercial flights scheduled for travel that day.5 Immediately following the attacks, all of lower Manhattan was evacuated,
along with various government agencies in Washington, D.C. Lost profits resulting from the attacks led thousands of businesses
to file claims with their carriers seeking civil authority coverage. These claims were not limited to businesses with insured
property in New York or Washington, D.C. Instead, businesses throughout the country, feeling the ripple effects of the attacks,
looked to their carriers with increasing frequency.

In 730 Bienville Partners, Ltd. v. Assurance Co. of America, the policyholder operated a hotel in New Orleans that suffered lost
profits after a significant number of its guests cancelled reservations due to the Federal Aviation Administration's (FAA's) order

grounding all air traffic in the wake of the attacks.® The relevant civil authority coverage provided in part:

We will pay for the actual loss of “business income” you sustained and necessary “extra expense” caused by action
of civil authority that prohibits access to your premises due to direct physical loss of or damage to property, other
than that at the “covered premises” caused by or resulting from any Covered Cause of Loss. This coverage will

apply for a period of up to 4 consecutive weeks from the date of that action.’

In refusing to find coverage, the court focused on the policy language, which required the civil authority order to “prohibit”
access to the insured premises. Because the FAA's order did not “prohibit” customers from accessing the hotel, coverage was

not triggered.8

*22 730 Bienville Partners is representative of cases involving businesses located outside of the geographical reach of the

relevant civil authority orders issued as a result of the 9/11 attacks.” These cases stand for the proposition that coverage will
not be available under policies with similar language where the civil authority order has only the indirect effect of restricting

or hampering access to the insured's business. '’

Whether a covered peril caused the civil authority order was also hotly contested. In United Airlines, Inc. v. Insurance Co. of
State of Pennsylvania, the Second Circuit considered whether United Airlines could obtain civil authority coverage for lost

profits arising from the FAA's civil authority order prohibiting flight traffic.!! The policy at issue covered “a situation when

access to the Insured Locations is prohibited by order of civil authority as a direct result of damage to adjacent premises.”12

While the FAA's order prohibited access to United Airlines flights, the order was not the direct result of damage to “adjacent
premises” (the Pentagon). Instead, the court reasoned that the FAA's order was the result of the future threat of terrorist attacks
and refused to find coverage where there was no nexus between the civil authority order and a covered loss under the policy.

There are very few reported decisions that have found coverage in favor of the policyholder. While ultimately reversed on

other grounds, the unpublished decision in U.S. Airways, Inc. v. Commonwealth Insurance Co. 13'is one of the most favorable
policyholder cases often cited by insureds. U.S. Airways sought coverage from its insurer for business interruption caused by
the “nationwide ground stop orders issued by the Federal Aviation Administration and the closure of Reagan National Airport in

the wake of the terrorist attacks on September 11, 2001.”'* The policy language at issue provided coverage for “loss sustained
during the period of time, not to exceed 30 consecutive days when, as a direct result of a peril insured against, access to real or

personal property is prohibited by order of civil or military authority.”15 The insurer argued against coverage on the grounds
that the FAA's order was not issued as a direct result of a peril insured against. Conversely, the insured argued that the order
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was entered as a direct result of the fear that a flight was heading to the airport; therefore, the order was in fact precipitated
by a future threat to the airport and the policy language did not require actual physical damage to the insured property. The
court agreed with the insured and entered summary judgment on this issue in its favor. This case is distinguishable from the
host of cases cited above because the policy only required that the order of civil authority be issued as a direct result of a peril
insured against, not as the result of direct physical loss or damage. However, insurers continued to issue coverage with language

similar to that found in U.S. Airways,16 and the policyholder and the carrier should examine the language of the civil authority
provision to determine if direct physical loss or damage is required before the insured is entitled to coverage.

Civil Authority Coverage after September 11

It has been said that civil authority coverage became more restrictive after 9/11, and that natural catastrophes such as Hurricane

Katrina contributed to further tightening of the coverage. 17 Many cases addressing civil authority coverage after 9/11 involved
a major weather event, such as Hurricanes Katrina and Gustav and Superstorm Sandy, and because of the broad sweep and
catastrophic results of these storms, civil authorities often took action in anticipation of potential destruction to property.

Perhaps in response, civil authority provisions now frequently include language requiring a waiting period before coverage is
available, a limit on the period of time the coverage will run, and geographical limits to direct physical loss that will trigger

the coverage. These evolving provisions veer away from standard language drafted by the Insurance Services Office (I‘SO),18
which typically reads:

We will pay for the actual loss of Business Income you sustain ... caused by action of civil authority that prohibits
access *23 to the described premises due to direct physical loss [of] or damage to property, other than at the

described premises, caused by or resulting from any Covered Cause of Loss."?

When combined with the requirement of a direct, causal nexus between the physical loss of or damage to property and the civil
authority action, establishing coverage under the civil authority provision has become increasingly difficult.

Geographical limitations and required nexus between property damage and civil authority action. The ISO provision
quoted above does not geographically limit where the direct physical loss of or damage to the property needs to occur. However,
case law demonstrates that policies are increasingly including a geographical boundary limiting where damage must take place

in order for coverage to be triggered, whether adjacent to the described premises or within 100 miles.”’ Those limitations may
have been a reaction to arguments made by insureds that physical loss of or damage to property in locations distant from the
described premises is sufficient to meet the requirement of a direct, causal nexus between the property damage and the action

of the civil authority.21

In one such case interpreting the ISO language without geographical limitations, South Texas Medical Clinics, PA. v. CNA
Financial Corp., a judge in Wharton County, Texas, ordered an evacuation of that county two days after Hurricane Rita hit the

Florida Keys and offshore rigs in the Gulf of Mexico.>? Hurricane Rita ended up taking a different path than projected, and
Wharton County suffered no storm damage.23 However, the insured owned multiple medical clinics that closed in response to

the evacuation order and sought coverage under the civil authority provision of its policy.24 The coverage dispute focused on
whether the civil authority order prohibited access to the described premises due fo direct physical loss of or damage to property,
other than at the described premises, caused by or resulting from a covered cause of loss.

The insured argued that the “due to” causation requirement was met because the judge cited to the property damage in Florida
as one of the reasons for the mandatory evacuation. In response, the insurer asserted that a more direct causal link was required
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between the damage to other property and the civil authority order, asserting that the order was a precautionary measure taken

because of anticipated damage to property in Wharton County, not “due to” the damage in Florida.?>

The Texas court found in favor of the insurer and cited, in part, to the deposition testimony of the judge who issued the evacuation
order: “The only significance of the prior damage to property outside Wharton County was as an indication of the harm that

could result if Hurricane Rita made landfall near Wharton County.”26 The court held that the mandatory evacuation order was
not issued due to physical loss of or damage to the property in Florida and the Gulf of Mexico but due to the anticipated threat

of damage to the county.27 A mandatory evacuation order issued due to anticipated damage was not enough to trigger coverage

under the civil authority provision.28

Similarly, the insured in Dickie Brennan & Co. v. Lexington Insurance Co. made a claim under the civil authority coverage
based on Mayor Ray Nagin's August 30, 2008, order requiring mandatory evacuation of the west and east banks of New Orleans

on August 31, as Hurricane Gustav approached.29 The order was premised on “anticipated high lake and marsh tides due to the

tidal surge, combined with the possibility of intense thunderstorms, hurricane force winds, and widespread severe flooding.”30

At that point in time, Hurricane Gustav had caused damage in the Caribbean. When Hurricane Gustav did hit New Orleans, the

city suffered only minor damage, and neither the Brennan restaurant properties nor its neighbors' properties were damaged.31

The insurer denied the claim because there was no nexus between the evacuation order and damage to property, other than at

the described premises. The federal district court agreed and dismissed the lawsuit.>> On appeal, the Fifth Circuit set forth a
four-part framework to analyze civil authority coverage. To establish a covered loss, the insured must show:

1. [the loss of business income must be] caused by an action of civil authority;

2. the action of civil authority must prohibit access to the described premises of the insured;

3. the action of civil authority prohibiting access to the described premises must be *24 caused by direct physical
loss of or damage to property other than at the described premises; and

4. the loss [of] or damage to property other than the described premises must be caused by or result from a covered

cause of loss as set forth in the policy.33

The case turned on whether the third element was met. The insured argued that it was because the civil authority action was
in response to property damage in the Caribbean and Gustav's projected path. The insured specifically noted the absence of
policy language setting a geographical limit to the location of the property damage. In response, the insurer asserted that there

was no causal connection between the prior damage and Mayor Nagin's order, and that the damage must be near the insured

premises to satisfy the required causal nexus. >

The appellate court observed that the evacuation order did not mention the earlier property damage in the Caribbean but instead
listed the possible future storm surge, high winds, and flooding from Gustav's predicted path as reasons for the evacuation:
“The general rule is that ‘[c]ivil authority coverage is intended to apply to situations where access to an insured's property
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is prevented or prohibited by an order of civil authority issued as a direct result of physical damage to other premises in the

proximity of the insured's property.”’3 > In the absence of anything in the mayor's order that showed it was issued “due to”

physical damage in the Caribbean or in Louisiana, the court held that the insured failed to establish a nexus between any prior

property damage and the evacuation.>®

Geographical and time limitations can combine to further limit coverage. The interplay between the geographical and time
limits of civil authority policy language can result in situations where coverage may be triggered by property damage within
the required geographical range, but a waiting period or restriction on the period of recovery may curtail the coverage further.

In Kushner Lagraize, LLC v. Phoenix Insurance Co., application of the geographical limitation in the civil authority provision

came into play,37 The insured firm sought coverage for business income and extra expense loss arising out of Hurricane Gustav
and was paid for two days (September 2-3, 2008) of business interruption under the civil authority coverage. The insured sought

additional coverage for September 1, 4, and 538

Jefferson Parish issued its evacuation order on August 31, 2008, damage occurred as of landfall on September 1, and an

evacuation order remained in effect until September 3 3% The court observed that the civil authority coverage had two conditions:

First, “[t]he civil authority action must be due to direct physical loss of or damage to property at locations, other
than described premises, that are within 100 miles of the described premises, caused by or resulting from a Covered
Cause of Loss.” Second, such coverage only begins “24 hours after the time of that [civil authority] action and

will apply for a period of three consecutive weeks after coverage begins.”40

Because the damage within 100 miles did not occur until September 1, and the coverage only began 24 hours thereafter, the

court found that there was no coverage for any business income or extra expense loss on September 1.4

Though the evacuation order was lifted as of September 3, the insured argued that the coverage should last for three weeks
after the evacuation order because of language in the policy that stated that the civil authority coverage “will apply for a period

of three consecutive weeks after coverage begins.”42 The court found it “illogical” to conclude that a short civil authority

intervention of three days could result in three weeks of “guaranteed insurance payments.”43 Instead, the court interpreted the
three-week period as an outside limit on the civil authority coverage, which had not been reached because the evacuation order
was lifted weeks before.

A provision with both geographical and time limitations can fail to respond even where access is prohibited. In Jones, Walker,

Waechter, Poitevent, Carrere & Denegre, LLP v. Chubb Corp.,44 the civil authority provision required access to be *25
prohibited as a direct result of physical loss of or damage to property away from the dependent premises or within one mile

from such premises.45 When the insured sought coverage for business income loss due to its employees being prohibited from
accessing its New Orleans office from August 31 to September 4, 2008, the insurer denied coverage, arguing that the coverage

was not triggered because Mayor Nagin's mandatory evacuation order of August 31 was in anticipation of possible harm and

not from damage to property within one mile of the insured's New Orleans office.*®

On cross-motions for summary judgment, the court agreed with the insurer and found that there was no coverage from
impairment of operations unless the civil authority order met the policy requirement of a nexus between the order and certain

physical damage.47 “The direct nexus between the damage sustained and the order that the policy requires suggests that the
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Policy was designed to address the situation where damage occurs and the civil authority subsequently prohibits access.”*

Though the order prohibited access, it did not do so based on property damage within one mile of the insured premises.

The court did find, however, that a later September 2 order, which continued the prohibition of access and did so in light of
damage to the city of New Orleans, could trigger coverage. But, the civil authority provision also included a 96-hour waiting

period.49 The insured argued that the 96 hours ran from the time the civil authority prohibited access (August 31, 2008)

regardless of the absence of that requisite direct, physical loss.>” The court disagreed, finding that the waiting period commenced
when the coverage attached, on September 2, when the evacuation order was continued because of the direct physical losses
suffered in New Orleans:

The Policy is resoundingly clear that coverage under the Civil Authority section requires not only an order
prohibiting access but also physical loss within one mile of the office and a nexus between the prohibition order and
the physical loss. It is unreasonable to interpret the 96-hour waiting period as commencing when the requirements

for coverage under the section are not met.”!

The insured also argued that once coverage was triggered, it only ended at the earlier of 30 days or when its business losses

ended--when all of its timekeepers returned to work.>? The court rejected this reading of the policy language and pointed out
that civil authority coverage applied to impairment of operations “directly caused” by prohibition of access to the premises.
Once the order was rescinded, any impairment of operations was not caused directly by a civil authority's prohibition of access.
The court reasoned: “The fact that the policy expressly includes two measures of time when coverage will terminate assuming
that the requirements for coverage remain in effect, does not suggest that once coverage attaches it is ongoing notwithstanding

that the very requirements for the coverage are no longer met.”

Civil action need not be formal or in writing but must be a complete prohibition. Action by a civil authority does not require
a formal or even a written order. Instead “civil authority” encompasses “civil officers in whom a portion of the sovereignty is

vested and in whom the enforcement of municipal regulations or the control of the general interest of society is confided.”>* As
an example, the court in Kean, Miller, Hawthorne, D'Armond, McCowan & Jarman v. National Fire Insurance Co. of Hartford
asking” and “encouraging” residents of Baton Rouge to stay off the

(13

found that state police and local government officials

streets constituted an “action of civil authority.”55 However, that same court held that the second element requiring that the
advisories and recommendations prohibit access was not met. Thus, courts have continued to uphold the requirement that the

access to the described premises must be completely prohibited. A reduction in access is not cnough.5 6

Property damage triggering the civil action must be from a covered cause of loss. Courts have also required that the
prohibition of access by civil authority must be from loss or damage caused by a “covered cause of loss” as that term is defined
in the policy. In Bamundo, Zwal & Schermerhorn, LLP v. Sentinel Insurance Co., a New York law firm claimed business income

losses arising from Superstorm Sandy.5 7 The insurance policy provided coverage for “the actual loss of Business Income you
sustain when access to your ‘scheduled premises' is specifically prohibited by order of a civil authority as the direct result of

a Covered Cause of Loss to property in the immediate areas of your ‘scheduled premises.”58 At issue was whether the civil
authority provision applied to the evacuation order where that order was prompted by flooding, which was excluded under the

policy. The court found the language of this policy unambiguous.5 9 The prohibition of access to the premises by civil authority
must be as a result of a covered cause of loss to property in the immediate area. Because the policy excluded flooding as a

covered cause of loss, and the language of the evacuation order repeatedly referenced flooding as the reason for the orders, the

insured could not recover under the civil authority provision.60
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*26 Practical Considerations for Negotiating Civil Authority Coverage

A review of the case law reveals that either policyholders were rarely successful in recovering lost profits under civil authority
coverage or carriers carefully picked their battles under civil authority coverage after 9/11. Regardless, these decisions provide
several major takeaways.

Both case law and policy language have emphasized the requirement of a nexus between the direct physical loss or damage
and the civil authority action. As such, it is important to carefully examine the language of the order or civil action. Perhaps
in response to the widespread effects of the 9/11 attacks and their impact on businesses worldwide, post-9/11 policies often
geographically restrict where physical loss or damage must occur before it will be considered to be the cause of or basis for the
civil authority action. Finally, even if the direct, causal connection can be established between the physical damage to property
and the action of the civil authority, time restrictions may still come into play.

These coverages are important extensions that should be reviewed following any major catastrophic loss. Policyholders must
be aware of these restrictions and how courts have interpreted them. The language of the policy is of course the guidepost for
coverage. While policy language is always critical, in the context of civil authority coverage it is especially important as these
provisions vary greatly and may impact whether a policyholder is entitled to coverage or not. While the standard ISO civil
authority provision does not impose geographical restrictions, other policies have adopted language that is more restrictive.
Specific attention should be paid to four areas where coverage may be limited: (1) geographical restrictions limiting coverage
to instances where the incident giving rise to the civil authority order occurs within a certain distance from the insured premises;
(2) time restrictions limiting indemnity for business losses to a certain time period after the civil authority order (and then also
only after the application of a deductible); (3) restrictions concerning whether the damage giving rise to the civil authority order
is considered a “covered loss” under the policy; and (4) restrictions on the limits of recovery, requiring a separate sublimit for
civil authority coverage. These variations may prove too restrictive to grant adequate coverage for all policyholders.

Policyholders should also pay close attention to whether the policy's civil authority provision requires access to the insured
premises be “prohibited” or “impaired.” “Impaired” policy language does not restrict coverage in only those instances where
access to the insured premises is impossible; rather, this language takes into consideration the broader impact of a civil authority's
action in the surrounding area. As discussed above, this distinction proved especially significant after the 9/11 attacks for
businesses in the hotel and airline industries that were unable to recover lost profits from FAA flight cancellations that did not
prohibit access to the insured property.

With these restrictions in mind, the policyholder should assess its business needs and determine whether its exposure to civil
authority orders and resultant business interruption losses is above average. The case law arising from the 9/11 terrorist attacks
indicates that all of these potential limits on coverage may operate to leave the policyholder without recourse.

TIP The language of civil authority orders will often determine if there is an extension of coverage, so read the orders as well
as the policy.
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