
October 3, 2018

Trend in policies 

& Why you should 

care

Presented By:

Rene M. Sigman 



What has changed?

1. Duties After Loss

2. Appraisal

3. Cosmetic Roof Exclusions/Endorsements

4. Proof of Loss 

5. Suit Against Us



Pro-Carrier or Pro-

Policyholder?



Changes in Insurance Policies



Changes in Insurance Policies



Changes in Insurance Policies



Smell a Rat? 
PRIOR to 2003: 

▪ 3 form policies:

 HOA- “named peril”

 HOB- “All peril” 

HOC- “Commercial”

POST 2003 & Beyond:
▪ File & Use applies

▪ 300 Plus forms of policies

▪ Hidden agendas, 

endorsements, exclusions

▪ Rates increased.  Never 

decrease

▪ Increased Premiums 

▪ Higher Deductibles



How did we get here?
▪ Some would say……… 

 Increase of number of claims filed by insureds 

over the years.

 Increase of number of public adjusters filing 

claims.

 Increase of policyholder attorneys filing lawsuits.

 Increase of “fraudulent” claims. 

 Increase in exposure & risk of storms



According to Rene:





▪ The TRUTH is: 

 Increase in storm severity according to NOAA and 

other credible weather resources

 Less tenured & experienced carrier adjusters over 

the last several years

 Carrier mentality of Profit over quality adjusting 

 Increase of use of “building consultants” & “non-

licensed adjusters by carriers

 Drinking the Purple Kool-aid..



Duties After 

Loss



Changes:

1. Increase of Insured’s duties

2. Decrease of Insurer’s duties 

3. Proof of Loss requirements Automatic in some policies

4. No requirement or duty for Insurer to inspect the property

5. No requirement of duty of “thorough or reasonable” 

investigation

6. All access to the property and provide information on 

request (with no limitations)



“New” Insured’s Duties:



“New” Insured’s Duties:



“New” Carrier’s Duties:



Appraisal



Changes: 
PRIOR to 2009: 

▪ Appraisal rarely invoked 

▪ Limited to disputes in 

the “value” or “amount” 

of the loss

▪ Scope was agreed

▪ Causation was not 

appraised

▪ Court appoints Umpire

▪ 1 to 2 paragraph max in 

policy

POST 2009 & Beyond:
▪ Increase of appraisal demands 

after State Farm v. Johnson 

case in June 2009.

▪ Post 2015: Exponential 

increase in Appraisal demands.

▪ Complex Appraisal provisions

▪ AAA appoints Umpires in 

some forms



Old Appraisal Provision: 



Old Appraisal Provision: 



Modified  Appraisal Provision: 



NEW APPRAISAL PROVISIONS

There are numerous kinds of appraisal provisions in policies 

across states now days.  Here are some examples:



NEW APPRAISAL PROVISIONS

Additional Appraisal Provision Examples:



NEW APPRAISAL PROVISIONS

Other Appraisal Provisions require AAA to appoint Umpire:



NEW APPRAISAL PROVISIONS
Other Appraisal Provisions require an “Appraisal Report:”



NEW APPRAISAL PROVISIONS
Other Appraisal Provisions say “if you file a lawsuit, you cannot 

invoke appraisal”…..:



Appraisal 

Good Thing or 

Bad Thing?



Unfortunately……Appraisal Today is:

• Shield & a Sword mentality

• Lowball settlement tactic

• A way for carriers to attempt to avoid 

extracontractual claims like “Bad Faith”

• Prevent access to Courts & Jury trial

• No Court supervision

• No rules of procedure or ethical guidelines

• Emerging



Is Appraisal being 
misused?

YES!!



Ethical Issues Arising in Appraisals

• BEFORE you invoke appraisal, you should consult an attorney 

you trust & qualify any conversation you have with insured. 

• It is BEST to inform the insured that they should seek advice of 

counsel before consenting to appraisal.  

• Taking a claim with the intent to ONLY invoke appraisal = BAD 

ADJUSTING.

• Buyer beware, if you invoke appraisal, you are likely throwing 

your clients’ Bad Faith claims away & right to trial by jury. 

• If appraisal goes south, your client will likely have little to no 

recourse under the law.  They might come after YOU.



Endorsements

& 

Amendments



Read the Policy:
Laundry List of Endorsements, Amendments, & Exclusions in 

Texas post 2003. 



Read the Policy:
Laundry List of “Uninsured Loss of Damage” post 2003: 



Read the Policy:
Laundry List of Exclusions post 2003: 





Cosmetic Roof Exclusions



Cosmetic Roof Exclusions



“Marring” is Uninsured? 



Marring



Marring only covered if:



Cosmetic or Physical Damage?

▪ Does it have to be damage to the structure or “functional”?   

No!!!

▪ Does ‘Physical Damage’ includes alterations to the physical appearance?

Yes!!

















Suit Against Us



Changes:

PRIOR to 2015: 

▪ Simple 1 to 2 lines

▪ Discussed SOL on 

claim

POST to 2015: 

▪ Complex

▪ Requires POL in 

some cases

▪ Requires compliance 

with conditions and 

terms of the policy



Pre-2015: Suit Against Us



Suit Against Us



“New”Action Against Us

MORE burdens on the 

Insured & 

Representatives of 

Insured



Arbitration instead of Suit:



What’s the future 

forecast?



Some in the industry would like the below as a 

compromise:



Badger’s Solution?Some in the industry would like the below as a 

compromise:



Forecast: 

• More Legislative 

Reform

• Increase of 

changes in Policies

• More attacks on 

Lawyers, PAs, & 

Contractors

• More battles in & 

out of the 

Courtroom 



Thank you!

Rene M. Sigman

Regional Litigation Manager 

Merlin Law Group

rsigman@merlinlawgroup.com 
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