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PRELIMINARY STATEMENT 

 Relying on Consolidated Edison Co. of New York v. Allstate Insurance Co., 98 N.Y.2d 

208 (2002), this Court recently granted Liberty Mutual Insurance Company’s (“Liberty Mutual”) 

motion for partial summary judgment, ruling that both the comprehensive general liability 

primary polices (the “Primary Policies”) and the umbrella excess liability policies (the “Umbrella 

Policies”) that Liberty Mutual issued to The Fairbanks Company (“Fairbanks”) “are subject to 

pro rata allocation,” notwithstanding the presence of non-cumulation of liability clauses in the 

Umbrella Policies. See 15-CV-01141 Dkt. (“2015 Dkt.”) # 179, Court’s March 22, 2016 Opinion 

and Order (the “Summary Judgment Order”) at 20.  Following this Court’s decision, the New 

York Court of Appeals addressed for the first time the relationship between allocation and non-

cumulation of liability clauses under New York law, holding in In re Viking Pump, Inc. & 

Warren Pumps, LLC, 2016 N.Y. Slip Op. 03413, 2016 WL 1735790 (May 3, 2016) that “all 

sums allocation is appropriate in policies containing … [non-cumulation of liability] provisions.” 

Slip Op. at 4, 24.  Since the non-cumulation of liability clauses at issue in Viking Pump are 

identical to the ones in the Umbrella Policies here, Liberty Mutual acknowledges that New York 

law now requires an all sums method of allocation under the Umbrella Policies.1   

 Viking Pump, however, is equally clear in holding that non-cumulation clauses are 

unambiguous and must be enforced under New York law “in accordance with their plain 

language” and “despite the limiting impact that [they] may have on an insured’s recovery (and, 

by extension, that of an injured plaintiff).”  Slip. Op. 15-16.  By their “plain language,” the 

Umbrella Policies’ non-cumulation clauses prevent Fairbanks from adding together, or 

                                                 
1 Viking Pump does not change New York law regarding the proper method of allocating continuing and progressive 
losses among policies, like the Primary Policies here, that do not contain non-cumulation clauses.  Slip Op. 1, 24.  
Accordingly, as explained in Liberty Mutual’s opposition to Fairbanks’ motion for reconsideration, pro rata remains 
the proper method of allocation for the Primary Policies. See Consolidated Edison, 98 N.Y.2d 208.  
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“stacking,” the limits of the Umbrella Policies to recover for the asbestos-related bodily injury 

claims asserted against it (the “Asbestos Claims”).  See id.  Specifically, the non-cumulation 

clauses provide that, if the “same occurrence” gives rise to injuries “partly before and partly 

within” one policy’s annual period, the “occurrence limit and the applicable aggregate limit” of 

that policy must be “reduced by the amount of each payment made by” Liberty Mutual “with 

respect to such occurrence” under a “previous policy.”  See the Rule 56.1 Statement in Support 

of Liberty Mutual’s Cross-Motion for Summary Judgment (“56.1 Statement”), at ¶ 12.  

 Therefore, as Liberty Mutual makes indemnity payments for each of the Asbestos Claims 

under the first Umbrella Policy (1974), such payments reduce both the occurrence limit and the 

“applicable aggregate limit” of each subsequent Umbrella Policy (1975-1981) by the amount of 

those payments.  Since the occurrence and the applicable aggregate limit of all of the Umbrella 

Policies is $10 million, once Liberty Mutual has paid $10 million under the 1974 Umbrella 

Policy for the Asbestos Claims, both the occurrence limit and the applicable aggregate limit of 

each of the 1975-1981 Umbrella Policies are reduced by $10 million, to zero, and no limits 

remain.  

 The posture of this case is unique; it results from the confluence of the unusual nature of 

asbestos products bodily injury liability claims and the application of all sums allocation to 

policies containing non-cumulation of limits clauses.  Liberty Mutual makes this motion within 

this specific context and its request for relief is, therefore, narrowly circumscribed. 

 Accordingly, in light of Viking Pump, and based on the unambiguous terms of the non-

cumulation clauses at issue here, Liberty Mutual respectfully moves for an order declaring that 

the limits afforded to Fairbanks under each of the 1975-1981 Umbrella Policies for the Asbestos 
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Claims must be reduced by the amount of payments that Liberty Mutual makes for Asbestos 

Claims under any previous Umbrella Policy.  

STATEMENT OF FACTS2  

 Liberty Mutual issued Primary Policies and Umbrella Policies to Fairbanks for eight 

successive annual periods from 1974 to 1981.3  See Rule 56.1 Statement at ¶ 1.  In 2013, the 

Primary Policies were exhausted.  See Rule 56.1 Statement at ¶ 13.  As such, Liberty Mutual is 

defending and indemnifying Fairbanks for the Asbestos Claims under the Umbrella Policies, 

subject to their terms and conditions. See Rule 56.1 Statement at ¶ 14.   

 The Umbrella Policies’ non-cumulation clauses, which are identical to those considered 

in Viking Pump, state as follows:  

Non-Cumulation of Liability – Same Occurrence – If the same occurrence gives 
rise to personal injury . . . which occurs partly before and partly within any annual 
period of this policy, the each occurrence limit and the applicable aggregate limit 
or limits of this policy shall be reduced by the amount of each payment made by 
the company with respect to such occurrence, either under a previous policy or 
policies of which this is a replacement, or under this policy with respect to 
previous annual periods thereof.4 
 

See Rule 56.1 Statement at ¶ 12; see also Viking Pump, Slip. Op. 4.  The non-cumulation clauses 

thus instruct that, as Liberty Mutual makes indemnity payments for each of the Asbestos Claims 

under the first Umbrella Policy (1974), such payments reduce both the occurrence limit and the 

                                                 
2 The relevant facts have been briefed extensively by the parties in their prior motions. See 13-CV-3755 Dkt. (“2013 
Dkt.) # 76, # 95, and # 107; 2015 Dkt. # 106, # 131, and # 161.  
 

3 Fairbanks has multi-layer insurance coverage spanning the years 1974 to 1998; it is uninsured (or otherwise has yet 
to locate coverage) for losses occurring prior to 1974. See Rule 56.1 Statement at ¶¶ 2-3.  
 

4 “Occurrence” is defined as “injurious exposure to conditions, which results in personal injury . . . neither expected 
nor intended from the standpoint of the insured.” See Rule 56.1 Statement at ¶ 5. “Personal injury” is defined as 
“personal injury or bodily injury which occurs during the policy period.” See Rule 56.1 Statement at ¶ 6. 
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“applicable aggregate limit” of each subsequent Umbrella Policy (1975-1981) by the amount of 

those payments.5 

 Each Umbrella Policy has a $10 million occurrence limit and a $10 million aggregate 

limit for “Aggregate products – completed operations.”6  See Rule 56.1 Statement at ¶¶ 8-9.  

Here, the Asbestos Claims allege progressive injury7 arising from exposure to asbestos allegedly 

contained in products (valves) manufactured by Fairbanks, thereby implicating only the 

“products completed operations” aggregate limit.  See, e.g., 2015 Dkt # 106 (Fairbanks’ 

Allocation Motion) at p. 5; accord Rule 56.1 Statement at ¶ 11.   

STANDARD OF REVIEW 
 

Summary judgment must be granted if “there is no genuine dispute as to any material fact 

and the movant is entitled to judgment as a matter of law.” Noll v. International Business 

Machines Corp., 787 F.3d 89, 93-94 (2d Cir. 2015), quoting Fed. R. Civ. P. 56(a).  

Under New York law, the first step in assessing an insurance coverage dispute is to 

determine “whether the contract [language] is unambiguous with respect to the question disputed 

by the parties.” Law Deben. Trust Co. v. Maverick Tube Corp., 595 F.3d 458, 465 (2d Cir. 2010), 

quoting Int'l Multifoods Corp. v. Commercial Union Ins. Co., 309 F.3d 76, 83 (2d Cir. 2002). 

That “is [always] a question of law for the court.” Id.  Courts “cannot disregard the plain 

meaning of the policy’s language . . . in order to find an ambiguity where none exists.” Federal 

                                                 
5 Aggregate limits cap the overall amount of indemnity available to an insured under an insurance policy. See, e.g, 

Utica Mut. Ins. Co. v. Fireman’s Fund Ins. Co., No. 6:09–CV–853, 2015 WL 521024, at *1, n. 4 (N.D.N.Y. Feb. 9, 
2015). 
6 The “products completed operations hazard” is defined in the Umbrella Polices as: “the insured’s products, if the 
personal injury or property damage occurs after possession thereof has been relinquished to others . . .  .”  See Rule 
56.1 Statement at ¶ 10.  
 

7 Fairbanks contends that the “occurrence” resulting in “personal injury” in the Asbestos Claims for purposes of 
triggering coverage commences with each individual claimant’s “date of first exposure” (“DOFE”) to Fairbanks’ 
asbestos-containing products and continues through diagnosis/manifestation of the disease (i.e., triggering each 
successive year of the Umbrella Policies’ coverage block).  See Rule 56.1 Statement at ¶ 7; see also Summary 
Judgment Order at 3. 
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Ins. Co. v. American Home Assur. Co., 639 F.3d 557, 567 (2d Cir. 2011) (internal quotation 

marks omitted). 

“Where the sole question presented on a motion for summary judgment is the 

interpretation of a clear and unambiguous contract [provision], the issue is one of law that may 

be decided by the Court upon a motion for summary judgment.” The Village of Piermont v. 

American Alternative Insurance Corporation, 14 Civ. 5172, 2015 WL 9302830, at *7 (S.D.N.Y. 

Dec. 17, 2015), citing Fed. Ins. Co. v. Zurich Am. Ins. Co., 445 Fed. Appx. 405, 408 (2d Cir. 

2011); see also Broadway Nat. Bank v. Progressive Cas. Ins. Co., 775 F. Supp. 123, 127 

(S.D.N.Y. 1991) (“Where the terms of an insurance policy are unambiguous . . . the Court 

[pursuant to a party’s motion for summary judgment] must enforce the plain, ordinary and 

common meaning of those terms.”).  

ARGUMENT 
 

POINT I  
 

THE NON-CUMULATION CLAUSES ARE UNAMBIGUOUS AND ENFORCEABLE  
 

 A. THE NON-CUMULATION CLAUSES PREVENT STACKING  
  PURSUANT TO VIKING PUMP 

 
 In Viking Pump, the New York Court of Appeals relied on the presence of non-

cumulation clauses in excess insurance policies to apply “all sums” allocation, rather than pro 

rata allocation, concluding that otherwise “the non-cumulation clauses would . . . be rendered 

surplusage—a construction that cannot be countenanced under our principles of contract 

interpretation.” Viking Pump, Slip Op. at 19.  In so holding, the Court of Appeals explained that 

non-cumulation clauses have a definite meaning and purpose, namely, to prevent stacking—“the 

situation in which ‘an insured who has suffered a long term or continuous loss which has 

triggered coverage across more than one policy period . . . wishes to add together the maximum 
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limits of all consecutive policies that have been in place during the period of loss.’”  Viking 

Pump, Slip Op. at 15; citing 12 Couch on Ins. § 169:5 (3d ed); Barry R. Ostrager & Thomas R. 

Newman, Handbook on Ins. Coverage Disputes § 11.02(e) (16th ed 2013).   

 The Court of Appeals also made clear in Viking Pump that non-cumulation clauses must 

be enforced in accordance with their plain terms, “despite the limiting impact that such clauses 

may have on an insured’s recovery (and, by extension, that of an injured plaintiff).” Viking 

Pump, Slip Op. 15-16.8  Indeed, it was widely recognized prior to Viking Pump that non-

cumulation clauses may decrease a policyholder’s total insurance recovery: 

[T]he plain language of the non-cumulation clause requires the policyholder to 
initially recover under the policies with periods in the earliest year and work 
forward. However, the clause reduces the limits of the policies in each succeeding 
year by the amounts due for the loss from the prior policies. . . . This has the 
effect in some instances of reducing the available limits to zero. 

 
Jan M. Michaels et al., The “Non-Cumulation” Clause: Policyholders Cannot Have Their Cake 

and Eat It Too, 61 U. Kan. L. Rev. 701, 721-22 (2013) (cited by Viking Pump, Slip Op. at 15); 

see also Christopher C. French, The “Non-Cumulation Clause”: An “Other Insurance” Clause 

by Another Name, 60 U. Kan. L. Rev. 375, 393-95 (2011). 

 B. APPLICATION OF THE NON-CUMULATION CLAUSES TO PREVENT  
  STACKING IS CONSISTENT WITH EXISTING PRECEDENT  
  

Courts in New York and in other jurisdictions have consistently interpreted non-

cumulation clauses as restricting coverage limits under successive policies.  For example, 

Nesmith v. Allstate Insurance Co., 24 N.Y.3d 520 (2014) and Hiraldo v. Allstate Insurance Co., 

5 N.Y.3d 508 (2005) involved personal injuries over the course of several years and thus 

triggered successive insurance policies issued by the same insurer. In both cases, the New York 

                                                 
8 In reaching this conclusion, the Court cited – and declined to follow – Spaulding Composites Co., Inc. v. Aetna 

Cas. and Sur. Co., 176 N.J. 25, 44 (2003), in which the New Jersey Supreme Court upheld pro rata allocation and 
did not enforce the non-cumulation clauses based in part on its determination that the clauses “allow[ed] an insurer 
to avoid its fair share of responsibility” and to “be insulated from [its] fair share of liability.” 
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Court of Appeals held that, in light of similar non-cumulation clauses, “the insurer’s maximum 

total liability is only one policy limit.” Nesmith, 24 N.Y.3d at 523; see also Hiraldo, 5 N.Y.3d at 

511 (“[The insurer’s] liability is [therefore] limited to $300,000, even though several policies are 

involved.”).  

 Similarly, in Liberty Mutual Insurance Co. v. Treesdale, Inc., 418 F.3d 330, 333, 339 (3d 

Cir. 2005), Liberty Mutual’s highest limit under any one umbrella policy was $5 million, and it 

had already paid in excess of that amount. Accordingly, the Third Circuit (applying Pennsylvania 

law, which employs all sums allocation), concluded that non-cumulation clauses identical to 

those at issue here limited Liberty Mutual’s indemnity obligation to one policy’s limit of $5 

million.  Id. at 339, 345.9 

 While Treesdale involved asbestos bodily injury claims arising from what was held to be 

a single occurrence, the result would be no different if those claims constituted multiple 

occurrences. In Endicott Johnson Corp. v. Liberty Mutual Insurance Co., 928 F. Supp. 176 

(N.D.N.Y. 1996), for example, Liberty Mutual issued successive primary and umbrella excess 

policies from 1966 to 1970.  Id. at 179. The umbrella excess policies there contained the same 

non-cumulation clauses found in the Umbrella Policies here.  Id. at 179-80. The insured sought 

coverage for liability arising from its disposal of hazardous wastes at two separate sites, each of 

which the court deemed to be a separate, distinct occurrence.  Id. at 177-78.  Liberty Mutual 

argued that if it paid the insured “$100,000 under the 1966 policy, this payment [would] reduce 

the per occurrence and aggregate limits of each of the 1967-70 policies to zero under the non-

cumulation clause.”  Id. at 180.  In contrast, the insured demanded the full $100,000 

occurrence/aggregate limit for each policy (i.e., $500,000). Id. at 179.  The court agreed with 

                                                 
9 See also Plantation Pipeline Co. v. Continental Cas. Co., 1:03-cv-2811(WBH), 2008 WL 10884027, at *3 (N.D. 
Ga. July 9, 2008) (“Having reviewed the policies, this Court concludes that the plain language of the non-
cumulation clause limits the amount that Plaintiff can recover to [one policy’s limit of] $5 million.”).    
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Liberty Mutual.  After concluding that the non-cumulation clauses were unambiguous (see id. at 

181), the court declined to allow the insured to accumulate the limits of the 1966-1970 policies 

for the two occurrences, ruling that “the Non-Cumulation clauses in the 1966-70 policies 

limit[ed] [the insured’s aggregate] recovery [for the two occurrences] to a total of $100,000 

under those five policies.”  Id. at 184-85.   

 In limiting the insured’s recovery to one policy limit of $100,000 for multiple 

occurrences, instead of five policy limits totaling $500,000, Endicott necessarily concluded that 

payment of one policy limit under the initial policy for the first occurrence reduced—to zero—

the occurrence and aggregate limits of all the subsequent policies, giving full force and effect to 

the unambiguous clauses regardless of the number of occurrences.  The result should be the same 

here: as Liberty Mutual makes payments on Asbestos Claims that trigger successive policies, 

those payments will reduce the per occurrence and the aggregate limits in each of the successive 

triggered policies.   

POINT II 

THE NON-CUMULATION CLAUSES  
REDUCE LIMITS UNDER THE UMBRELLA POLICIES 

  
As discussed supra, Liberty Mutual issued Umbrella Policies to Fairbanks for eight 

successive annual periods from 1974 to 1981 and is currently defending and indemnifying 

Fairbanks for the Asbestos Claims under those Policies.  See Rule 56.1 Statement at ¶¶ 1, 14.  

Since the Asbestos Claims allege progressive injury arising from exposure to asbestos contained 

in products manufactured by Fairbanks, the only aggregate limit applicable to the Asbestos 

Claims is the $10 million “Aggregate products – completed operations” limit.  See Rule 56.1 

Statement at ¶ 11.   
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The non-cumulation clauses in each of the Umbrella Policies (see Rule 56.1 Statement at 

¶ 12) states as follows:  

Non-Cumulation of Liability – Same Occurrence – If the same occurrence gives 
rise to personal injury . . . which occurs partly before and partly within any annual 
period of this policy, the each occurrence limit and the applicable aggregate limit 
or limits of this policy shall be reduced by the amount of each payment made by 
the company with respect to such occurrence, either under a previous policy or 
policies of which this is a replacement, or under this policy with respect to 
previous annual periods thereof. 

 

 Based on the plain terms of the non-cumulation clauses, as Liberty Mutual makes 

indemnity payments for each of the Asbestos Claims under the first Umbrella Policy (1974), 

such payments reduce both the occurrence limit and the “applicable aggregate limit” of each 

subsequent Umbrella Policy (1975-1981) by the amount of those payments.  The vast majority of 

Asbestos Claims paid to date have triggered each and every one of Liberty Mutual’s Umbrella 

Policies (1974-1981).10  That is, these Asbestos Claims allege “personal injury” commencing 

before or within the 1974 Umbrella Policy and continuing thereafter through each one of the 

1975-1981 Umbrella Policies; however, the principle still applies even where Asbestos Claims 

do not trigger all of the Umbrella Policies.  

 A. APPLICATION OF THE NON-CUMULATION CLAUSES 
  WHERE ALL OF THE UMBRELLA POLICES ARE TRIGGERED 
 
 For Asbestos Claims that trigger all of the Umbrella Policies, we start with the 1974 

Umbrella Policy.  The non-cumulation clause in the 1974 Umbrella Policy does not affect the 

limits available under that Policy because, although the Asbestos Claims give rise to personal 

injury that occurred partly before and partly within 1974, the non-cumulation clause in the 1974 

                                                 
10 For example, the “Resolved Asbestos Actions Chart” previously submitted to the Court in connection with Liberty 
Mutual’s allocation briefing (see 2013 Dkt. originally filed as # 78 and refiled as # 103, (Willard Aff.) at ¶¶ 26, 41, 
43, and Exhibit 2) establishes that only 10% (14 of the 137) of the resolved actions since the inception of Liberty 
Mutual’s declaratory judgment action involved a personal injury first commencing in any one of the post-1974 
Umbrella Policies.  See Rule 56.1 Statement at ¶¶ 15-16.     
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Umbrella Policy only reduces the limits by the amount Liberty Mutual pays for Asbestos Claims 

under a “previous policy.”  Since there are no Liberty Mutual policies prior to 1974, the limits of 

the 1974 Umbrella Policy are only reduced by actual payments made under that Policy.  

Accordingly, subject to all other terms and conditions, for Asbestos Claims that trigger the 1974 

Umbrella Policy, Fairbanks may recover up to the 1974 Umbrella Policy’s $10 million 

occurrence or products-completed operations aggregate limit.11      

 The result is different for the subsequent 1975-1981 Umbrella Policies.  Since each of the 

Asbestos Claims constitutes the “same occurrence” giving rise to “personal injury” occurring 

partly within and partly before each of the 1975-1981 Umbrella Policies (due to their continuing 

and progressive nature throughout the coverage block), the non-cumulation clauses in the 1975-

1981 Umbrella Policies operate to reduce the occurrence and applicable aggregate limits of each 

of those Policies by the amount paid under the 1974 Umbrella Policy. Thus, as seen in Figure 1 

below, for purposes of illustration, if Liberty Mutual paid $1 million for Asbestos Claims under 

the 1974 Umbrella Policy, both the occurrence and applicable aggregate limits of each of the 

1975-1981 Umbrella Policies would be reduced by $1 million:  

Figure 1:  Impairment of Umbrella Policy limits following payment of the $1M    
  Asbestos Claim, which triggers the 1974-1981 Policies. 

 

                                                 
11 Since both the occurrence limit and the aggregate limit of the 1974 Umbrella Policy are $10 million, it does not 
matter whether the Asbestos Claims are deemed to be one occurrence or more than one occurrence.  

$M
$1M
$2M
$3M
$4M
$5M
$6M
$7M
$8M
$9M

$10M

1974 1975 1976 1977 1978 1979 1980 1981
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1974 1975 1976 1977 1978 1979 1980 1981

Beginning policy limits $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000

Claim payout $1,000,000 -$                   -$                   -$                   -$                   -$                   -$                   -$                   

Non-cum. reduction -$                   1,000,000$   1,000,000$   1,000,000$   1,000,000$   1,000,000$   1,000,000$   1,000,000$   

Remaining limits 9,000,000$   9,000,000$   9,000,000$   9,000,000$   9,000,000$   9,000,000$   9,000,000$   9,000,000$    

 Similarly, when the next payment is made for Asbestos Claims under the 1974 Umbrella 

Policy, both the occurrence and applicable aggregate limits of each of the 1975-1981 Umbrella 

Policies would be further reduced. As set forth in Figure 2 below, assume that the second 

payment is for $2 million: 

Figure 2: Impairment of Umbrella Policy limits following payment of the $2M    
  Asbestos Claim, which triggers the 1974-1981 Policies. 

 

1974 1975 1976 1977 1978 1979 1980 1981

Beginning policy limits $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000

Claim 1 payout $1,000,000 -$                   -$                   -$                   -$                   -$                   -$                   -$                   

Claim 1 Non-cum. reduction -$                   1,000,000$   1,000,000$   1,000,000$   1,000,000$   1,000,000$   1,000,000$   1,000,000$   

Claim 2 payout $2,000,000 -$                         -$                         -$                         -$                         -$                         -$                         -$                         

Claim 2 Non-cum. reduction -$                   2,000,000$   2,000,000$   2,000,000$   2,000,000$   2,000,000$   2,000,000$   2,000,000$   

Remaining limits 7,000,000$   7,000,000$   7,000,000$   7,000,000$   7,000,000$   7,000,000$   7,000,000$   7,000,000$   
 

 

This process continues as payments are made for Asbestos Claims that trigger all of the 

Umbrella Policies. Once Liberty Mutual has paid $10 million for Asbestos Claims under the 

1974 Umbrella Policy, both the occurrence and applicable aggregate limits of each of the 1975-
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1981 Umbrella Policies would be reduced to zero, and no further limits would be available for 

Asbestos Claims.   

 B. APPLICATION OF THE NON-CUMULATION CLAUSES WHERE  
  ONLY LATER YEAR UMBRELLA POLICES ARE TRIGGERED 
 
 This same methodology applies to the approximately 10% of Asbestos Claims that 

involve “personal injury” commencing in any one of the post-1974 Umbrella Policies and 

continuing thereafter through successive Umbrella Policies.  Thus, if a claim alleges a first 

exposure to asbestos in 1977 and triggers only the 1977-1981 Umbrella Policies, then payment 

under the 1977 policy for that occurrence would serve to reduce the aggregate limits in the 1977-

1981 Umbrella Policies (but not the 1974, 1975, or 1976 Umbrella Policies).   

 In Figure 3 below, which builds on the preceding example, assume that the next payment 

for Asbestos Claims is made for $3 million, but the Asbestos Claims trigger only the 1977-1981 

Umbrella Polices: 

Figure 3: Impairment of Umbrella Policy limits following payment of the $3M    
  Asbestos Claim, which triggers the 1977-1981 Policies. 

 

1974 1975 1976 1977 1978 1979 1980 1981

Beginning policy limits $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000 $10,000,000

Claim 1 payout $1,000,000 -$                   -$                   -$                   -$                   -$                   -$                   -$                   

Claim 1 Non-cum. reduction -$                   1,000,000$       1,000,000$       1,000,000$       1,000,000$       1,000,000$       1,000,000$       1,000,000$       

Claim 2 payout $2,000,000 -$                       -$                       -$                       -$                       -$                       -$                       -$                       

Claim 2 Non-cum. reduction -$                   2,000,000$       2,000,000$       2,000,000$       2,000,000$       2,000,000$       2,000,000$       2,000,000$       

Claim 3 payout   $ -$                       -$                       3,000,000$       -$                       -$                       -$                       -$                       

Claim 3 Non-cum. reduction -$                   $ $ $ 3,000,000$       3,000,000$       3,000,000$       3,000,000$       

Remaining limits 7,000,000$       7,000,000$       7,000,000$       4,000,000$       4,000,000$       4,000,000$       4,000,000$       4,000,000$       
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To the extent that Asbestos Claims trigger only a sub-set of the Umbrella Policies, the applicable 

$10 million aggregate limit of the Umbrella Policies may not erode evenly, and Fairbanks may 

recover more than a single $10 million aggregate limit.  Nonetheless, once each Umbrella 

Policy’s applicable aggregate limit is reduced to zero, either by payments made under that Policy 

or under a prior Policy, there are no available limits remaining for any future Asbestos Claims.      

 

CONCLUSION  

 Liberty Mutual respectfully requests that this Court grant its cross-motion for summary 

judgment and issue an order declaring that the limits afforded to Fairbanks under the 1975-1981 

Umbrella Policies for Asbestos Claims must be reduced by the amount of payments made by 

Liberty Mutual for Asbestos Claims under any previous Umbrella Policy. 

Dated:  New York, New York  
  June 17, 2016 
     
   
      MOUND COTTON WOLLAN & GREENGRASS LLP 
 

 

             By Mark J. Weber                
       Lloyd A. Gura (LAG-0500) 
       Mark J. Weber (MJW-6200) 
       Peter M. Fabiankovic (PF-1951)  
        
       One New York Plaza 
       New York, New York 10004 
       Tel: (212) 804-4200 
       Fax: (212) 344-8066 
       Mweber@moundcotton.com   
       Lgura@moundcotton.com     
       Pfabiankovic@moundcotton.com 
       Attorneys for Plaintiff  

       Liberty Mutual Insurance Company     
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