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MIRROR LAKE CO, Appellant, v. KIRK SE· 
CU.RITIES CORPORATION et al., Ap. 

pellees. 

Supreme Oourt of Florida. Nov. 20, 1929. · 

Appeal from Circuit Court, Pinellas Conn· 
ty; T. Frank Hobson, Judge. 

R. 8. Baynard, of St. Petersburg, and Kel
ly & Casler, of Clearwater, for appellant. 

Spear, Viney, Skelton & Pearce, of St. Pe
tersburg, for appellees. 

PER CURIAM. It is ordered and adjudied 
by the court that the orders appealed from in 
this case be and they are hereby affirmed, on 
tJbe authority of the decision this day ren
dered 1n the case of Mirror Lake Company 
v. Kirk Securities Corporation (Fla.) 124 So. 
719, and with like instructions as in said 
Mirror Lake Company v. Kirk Securities as 
to taxing of costs accumulated by reason of 
appointment of receiver under original bill 

TERRELL. C. J .• and WHITFIELD, EL
LIS, STRUM, BROWN, and BUFORD, JJ., 
concur. 

= 
CITIZENS' INS. CO. v. BARNES et al. 

Supreme Court of Florida, Division B. 
Nov. 20, 1929. 

(Svllabus bv the Oourt.) 

1. Insurance ~469--Fire policy describing 
building as 111ronelad frame building with met· 
al roof," precluded Insurer asserting building 
was not frame building within ordinance reg .. 
ulatlng repairs. 

Where suit is brought on an insurance pol
icy for loss occasioned by fire, and th~ evidence 
shows that part of one wall of the building was 
composed of brick and that the remainder of 
the building was composed of wood framing 
covered on the sides with sheet iron and a com
position roof, and further shows that the build
ing was described in the policy constituting the 
basis of the suit as "two-story ironclad, j1·ame 
building with metal roof" (italics ours) and that 
the building was damaged by fire to the extent 
of more than 50 per cent., such building is held 
to come within the purview of a city ordinance 
as follows: 

,.It shall be unlawful to repair any frame 
building when damaged by fire, other casualty or 
decay to the extent, in the opinion of the Bm1d
ing Inspector, of 50% of what it would cost 
to build a new building of like character; 
provided all repairs to such roof shall be of 
metal, slate or· other incombustible material. 
If the owner of such building shall object to the 
decision of the Building Inspector, the question 
shall be settled by three disinterested persons, 
one to be chosen by the Building Inspector, one 
by the owner of the Building and the two thus 
choseri shall select the third. A decision of the 
majority of the persons thus chosen shall be 
conclusive and finaL" 

[Ed. Note.-For other d~finitions, see Words 
and Phrases, First and Third Series, Frame 
Building.] 

2. Municipal corporations P622-Qrdinance 
making It unlawful to repair frame building 
damaged more than 50 per cent. applied to 
two-story, Ironclad frame building with metal 
roof. 

The ordinance applies to any frame build· 
ing, and therefore must be held to apply to that 
kind of frame building which was described in 
the policy here sued on. 

8. Municipal corporations ~622-0rdinance 
making It unlawful to repair frame building 
damaged to extent of 50 per cent. held valid 
polloe regulation. 

Ordinances such as . that above referred to 
are universally held to be valid and binding po· 
lice regulations. 

4. Contracts .167-lnsurance ~152(3)-
0rdlnance maklnu It unlawful to repair frame 
building damaged to extent of 50 per cent. 
constitutes part of ftre Insurance contract 
binding insurer; presumption Is that parties 
contract with reference to existing statutory 
limitations and requirements. 

Such ordinances are a part of the contract 
of insurance, and the insurer is bound thereby. 
This is in line with the general doctrine that, 
where parties contract upon a subject which is 
surrounded by statutory limitations and re
quirements, they are presumed to have entered 
into their engagements with reference to such 
Statute, and the same enters into and becomes 
a part of the contract. There would seem to 
be no logical reason why this general rule 
should not apply to a case of this kind. The 
parties are presumed to know of the ordinances. 
They direcU;1 and materially affect their rights 
in case of a loss under the policy, and should 
govern and control in the adjustment and set~ 
tlement of such loss. 

Brown, J:., dissenting. 

Error to Circuit Court, Santa Rosa Ooun~ 
ty; A. G. Campbell, Judge. 

Action by B. Barnes and others against the 
Citizens' Insurance Company. Judgment for 
plaintiffs, and defendant brings error. Af~ 
:firmed. 

Wm. Ftsher, of Pensacola, for plaintiff in 
error. 

Watson & Pasco & Brown, of Pensacola, for 
defendants in error. 

BUFORD, J. In this case the Ci~ens' In
surance Company issued a policy of ~2,000, 
two other companies issued policies of $1,000 
each, making an aggregate of $4,000, insuring 
a building in Milton, Fla., against loss by tire. 
In May, 1927, when all these policies were in 
full force and effect, the building was dam· 
aged by fire. Proof of loss was filed, and. up
on no agreement being reached between the 
insurance companies and the insured, suits 
were brought. 

~For other cases see same topic and KEY~NUMBER tn all K6)'-Numbered Digests and Indexes 

Ruck.Deminico
Highlight



CITIZENS' INS. CO. v. BARNES Fla. '1'23 
124 So. 

-A plea Was filed- setthlg Out a partial loss The uncontradicted ·evidence shows that 
·instead of a total loss, and on such plea the the building was damaged to more than 50 per 
issue was tried.· The question was whether cent. of the cost of reprodueing, and there
the building was either an actual or construe- fore, if the building was any frame building, 
tive total 1oss and the plaint11l's thereby en- the ordinance referred to applies. 
titled to recover the full amount of the poll- The plaintlfl' in error does not Contend that 
cies, or· whether there was only a partial loss, the 'Ordinance was invalid. In fact, it is ad
and, it so, the amount of the loss. mitted that the ordinance was a valid police 

When the cause came on for trial, the plain- regulation. 
tltrs introduced evidence. The defendant of- [3] That such ordinances are valid and 
fered no testimony. On motion, the court binding police regulations is so universally 
ruled and held that the building was a con- held to be true that it is needless to cite au
structlve total loss a,nd directed a_ verdict in thorities tn support of this finding. 
favor of the plalnti:ff and against the defend- [41 In Larkin v. Glens Falls Insurance Co., 

·"nt for the full amount of the policy with In- 80 Minn. 527, 83 N. w. 409, 410, 81 Am. St. 
terest and attorney's fees. The verdict was Rep. 286, the court, in discussing the validity 
for $2,080, together with $208 attorney's fees, of an ordinance of the city of St. Paul quite 
making in all $2,288. similar to the one here under consideration, 

[1] The record shows that the damage did say: 
not cause an actual total loss. But, it is con- "The question is -a new one in this state, 
tended on the one hand that it constituted a and an examination of the books "discloses 
constructive "total loss, and, on the other very few adjudged cases on the subject in 
hand, that Jt only constituted a partial loss. other stat{ls. We have found only the follow
It appears from the record that a part of one ing: [liambtlrg, etc.] Insurance Co. v. Garllng
wall of .the building was composed of brick, ton, 66 Tex. 100, 18 s. w. 337 [59 Am. Rep. 
and that the remainder of the building Was 613]; Brndy v. [Northwestern] Insurance 
composed of wood framing covered on the Co., 11 Mich. [425] 445; Brown v. [Royal] In-· 
sides with sheet iron, and some sort of a com- surance co., 1 El. & El. 853; [Fire] Associa
position roof. The bullding was described tion v. Rosenthal, 108 Pa. St. 474, 1 A. 303; 
in the policy constituting the basis ot this Monteleone v. [Royal] Insurance CO., 47 La. 
suit as the "two-story iron clad frame build- Ann. 1563, 18 So. 472 [56 L. R. A. 784]. These 
lng with metal roof." (Italics ours.) authorities Iay down the rule that such or-

The plaintiff ilt error here, defendant In dinances are a part of the contract of lnsur
the court below, contends that the building ance, and that the insurer is bound thereby. 
was not a frame building and therefore did This is in line with the general doctrine that, 
not come within the purview of the ordinance where parties contract upon a subject which 
of tbe town of Milton, the pertinent part of Is surrounded by statutory limitations and 
which was In the following language: requirements, they are presumed to have en-

"It shall be unlawful to repair any frame tered into their engagements with reference 
building when damaged by fire, other casual· to such statute, and the same enters Into and 
ty or decay to the extent, in the opinion of the· becomes a part of the contract. There would 
Building Inspector, of 50% of what it would seem to be no logical reason why this gener
cost to build a new building of like character; al rule-should not apply to a case of this kind. 
provided all repairs to such roof. shall b~ of The parties are presumed to know of the or
metal, slate or other incombustible materiaL dinances. They directly and materially af
lf the owner of such building shall object to feet their rights in case of a loss under the 
the decision of the Building Inspector, the policy, and should govern and control in the 
question shall be settled by three disinterest- ftdjustment and settlement ot such loss. [4-] 
ed persons, one to be chosen by the Bullding Joyce, Ins. § 3170, states the law as follows: 

!!Tt~~o;~:~~ub:c!:e:':::~ ~!1,!!t~:r::~~:. "'It the poUcy be upon a building of such 
material and character and situation with reA decision of the majority of the persons thus 

chosen shall be conclusive and final." lation to fire limits that It cannot be repaired, 
The position taken by the plaintiff in error, because ot a city ordinance prohibiting re

defendant in the court below, is inconsistent pairs to such buildings within fire limits when 
with the terms of its policy. It was the right damaged to the extent ot one-third their val
of the insurance company to classify the ue by ftre, • • • and the insurers are 
building and tO awiy the rate of premium prevented from repairing, a recovery may be 
which obtained as to such a classification. had for a total loss.'" 
The insurance company in this case classified And farther in the same opinion the court 
the building as hereinbefore stated, which say: 
was a kind of frame building. It accepted "There can be no question as to the author
the premium based upon that classification. ity of the city to enact the ordinances in ques-

[2] The ordinance applies to any frame tion. They are in the interests of the puOUc 
building, and therefore must be held to apply welfare and within the pollee power, and we 
to that kind of frame building wh,ich was de- adopt the view that they become an integral 
scribed in the pollcy here sued on. part of all contracts of insurance upon prop-
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erty within the lire limits to which they ap
ply." 

And still further In that opinion the co11rt 
say: 

"Another question is Involved in this con
nection, and that Is, ·uow far 1s the determi
nation of the inspector that the buUding·waa 
damaged to the extent of 50 per cent. of its 
value conclusive? The ordinance provides 
that, when the owner of the building 'objects 
to the conclusion arrived at by the inspector,' 
arbitrators shall be appointed, who are re
quired to proceed and re-examine the matter 
and make due report. But in this case no ol). 
jection was made to the conclusion of the in· 
spector, either by the insured or insurer, and 
the arbitrators were not called upon to act. 
And whether the deter¥J.iDation of the inspec
tor, or that of' the arbitrators when appealed 
to, is final or not, we need not determine. In 
any event, the decision of those officers should 
be disturbed only upon very clear grounds. 
Monteleone v. [Royal] Insurance Co.,. 47 La. 
Ann. 1563, 18 so. 472 [56 L. R. A. 784]." . 

We think that the above-quoted enuncia
tions correctly state the law as applicable to 
the case at bar, and that the judgment should 
be affirmed. It is so ordered. 

Affirmed. 

WHITFIELD, P. J., and STRUM, J., con· 
cur. 

TERRELL, 0. J, and ELLIS, J., conour In 
the opinion and judgment. 

BROwN, J., dissents. 

= 
PROVIDENCE-WASHINGTON INSURANCE 

CO., Plaintiff In Error, v. B. BARNES 
et al., Defendants In Erro-r. 

Supreme Court of Florida, Division B. Nov. 
20, 1929. 

Identical except that they are based upon. poll· 
cies of insurance issued by different Insurance 
companies. The law and the facts applicable 
to each case are identicaL 

The judgment In this case should be afllrmed 
on authority of the opinion fn the ease of 
Citizens' Insurance Co., PlafntUr fn Error, T. 

B. Barnes, C. H. Simpson, L. Carlson, and 
First National Bank o:f Milton, Defendants ln 
Error, filed at this term of the court, and lt 
ts so ordered. 

.Atftrmed. 

WHITFiELD, P. 1., and STRUM and BU· 
FORD JJ., concur. 

TERRELL, C. J ., and ELLIS, J. concur In 
the opinion and judgment. 

BROWN, J., dissents. 

= 
The PALATINE INSURANCE CO., Plalntlllln 

Error, v. B. BARNES et al., De
fendants In Error. 

Supreme Court of Florida, Division B. Nov. 
20, 1929. 

Error to C!roult Court, Santa Rosa County; 
A. G. Campbell, Judge. 

William Fisher, of Pensacola, tor ·plalntlfr 
tn error. 

Watson & Pasco & Brown, ot PensacOla, for 
defendants in error. 

PER CURIAM. This ease was a companion 
case to that of Citizens' Insurance Co. v. B. 
Barnes, C. H. Simpson L. Carlson, and First 
National Bank of Milton, 124 So. 72:2. The 
cases were tried together. The records are 

. identical, except that they are based upon pol· 
icles of insurance Issued by different insur
ance companies. The law and the facts appli
cable to each case are identical. 

The judgment in this case should be af
firmed on authority of the opinion in the case 

Error to Circuit Court, Santa Rosa Coun· · of Citizens' Insurance Co., Plalntlf!lln Error, 
ty; A. G. Campbell, Judge. v. B. Barnes. C. H. Simpson, L. Carlson, and 

W11llam Fisher, of Pensacola, for plalntUr First- National Bank of Milton, Defendants 
in error. in Error, filed at this term of the court, and 

Watson & Pasco & Brown, of Pensacola, for it is so ordued. 
defendants in error. Affirmed. 

PER CURIAM. This case was a companion 
ease to that of Oitizens' Insurance Co. v. B. 
Barnes, C. B. Simpson, L. Carlson, and First 
National Bank. ot Milton, 124 So. 722. The 
cases were tried together. The records are 

WHITFIELD, P. ;r. and STRUM and B.U· 
FORD, JJ.~ concur. 

TERRELL, C. J., and ELLIS, ·J., concur JD. 
the opinion and judgment. 

BROWN, J., dissent& 


