IN THE CIRCUIT COURT OF THE SIXTEENTH JUDICIAL CIRCUIT

IN AND FOR MONROE COUNTY, FLORIDA

CIVIL DIVISION

MURRAY MARINE SALES AND SERVICE, INC. AND
MURRAY MARINE, INC.,


Plaintiffs,




CASE NO:  2007-CA-1269-K
vs.








GREAT AMERICAN INSURANCE COMPANY,


Defendant.

_____________________________________/
PLAINTIFFS’ MOTION FOR PARTIAL SUMMARY JUDGMENT
COME NOW Plaintiffs, MURRAY MARINE SALES AND SERVICE, INC. and MURRAY MARINE, INC., by and through their undersigned attorneys, and hereby file their Motion for Partial Summary Judgment on whether the insureds under the subject insurance policy are entitled to cost value of new boat motors/engines or repair value when new boat motors/engines are damaged by a covered loss.  Pursuant to Fla. R. Civ. P. 1.510, the matters of record affirmatively establish that there is no genuine issue of material fact, and that Plaintiffs, MURRAY MARINE SALES AND SERVICE, INC. AND MURRAY MARINE, INC., are entitled to a judgment as a matter of law.  The substantial matters of law and fact to be argued are as follows:
UNDISPUTED FACTS

1.
This matter arises from a dispute between the Plaintiffs, MURRAY MARINE SALES AND SERVICE, INC. AND MURRAY MARINE, INC., and their insurer, the Defendant, GREAT AMERICAN INSURANCE COMPANY (“GREAT AMERICAN”), following Hurricane Wilma that occurred on or about October 24, 2005.  


2.
In consideration of the premium paid to it by Plaintiffs, MURRAY MARINE SALES AND SERVICE, INC. and MURRAY MARINE, INC., Defendant, GREAT AMERICAN, issued to Plaintiffs, MURRAY MARINE SALES AND SERVICE, INC. and MURRAY MARINE, INC., in Key West, Monroe County, FL, a commercial property insurance policy bearing policy number H 230 52 62, for the policy period October 31, 2004 through October 31, 2005 (“the Policy”).  The Policy was in full force and effect at the time damage occurred to the Plaintiffs’ subject new boat motors/engines as a result of Hurricane Wilma.  A copy of the Policy as produced by GREAT AMERICAN is attached hereto as Exhibit “A”.  


3.
It is undisputed that the subject damaged boat motors/engines were damaged as a result of a covered loss.  See Defendant’s Counter Claim attached to its Amended Answer, Affirmative Defenses and Counter Claim, paragraph 2.


4.
It is undisputed that the subject damaged boat motors/engines were new.  See Defendant’s Counter Claim attached to its Amended Answer, Affirmative Defenses and Counter Claim, paragraphs 6 and 7.


5.
It is undisputed that the cost value to the subject new boat motors/engines was $121,120.60.  See Defendant’s Counter Claim attached to its Amended Answer, Affirmative Defenses and Counter Claim, paragraph 10.
STANDARD OF REVIEW

6.
A court may grant summary judgment when, based on the pleadings, depositions, answers to interrogatories, and admissions on file, together with affidavits, the moving party has met its burden of proving the absence of any issue of material fact, which includes overcoming all reasonable inferences in favor of the non-moving party.  See Holl v. Talcott, 191 So.2d 40 (Fla. 1966); Volusia County v. Aberdeen at Ormond Beach, L.P., 760 So. 2d 126, 130 (Fla. 2000).  “If the record reflects the existence of any genuine issue of material fact, or the possibility of an issue, or if the record even raises the slightest doubt whether an issue might exist, summary judgment is improper.” See Nomo Research, Inc. v. CCL Plastic Packaging, Inc., 862 So. 2d 785 (3rd DCA 2003).  A motion for summary judgment cannot substitute for a trial on the merits, and the court may not determine whether the plaintiff will be able to prove the case at trial.  See Hervey v. Alfonso, 650 So.2d 644, 646 (Fla. 2d DCA 1995).  
ISSUE

Under the subject insurance policy, when new property which is damaged by a covered loss, the value of the damages is determined by the cost price to the insured plus freight charges and assembly costs actually incurred. 

7.
The subject insurance policy states:



8.
VALUATION




The property insured hereunder shall be valued at:

(a) as to new property the cost price to the insured plus freight charges and assembly costs actually incurred


See page GAI 2457 (Ed. 01/01) XS (Page 3 of 4)


Since the subject boat motors/engines were new and damaged by a covered loss, Plaintiffs are entitled to the cost value of same, not the repair cost.  


If the subject boat motors/engines were used boat motors/engines, then the value of the property would have been determined to be the actual cost to the insured to outright purchase or as an allowance in trade – plus the costs of repairs actually made.  GREAT AMERICAN’S liability for used property would be limited to the cost and expense of repairing or replacing any damaged part, including forwarding charges, labor and installation charges necessary to repair or restore the damaged property to its original condition, but not in excess of the aforementioned valuation nor in excess of the cost to replace the property.  See page GAI 2457 (Ed. 01/01) XS (Page 3 of 4), paragraph 8b.


In this matter, Defendant is attempting to determine the value of the subject boat motors/engines under the used property section of its policy.

8.
Plaintiffs’ position in this litigation is that, under the language of the subject Policy, Plaintiffs subject damaged boat motors/engines were new.  Therefore, Plaintiffs are entitled to the cost price to the insureds plus freight charges and assembly costs actually incurred.  


WHEREFORE, for the foregoing reasons, Plaintiff respectfully requests that this Court grant this Motion for Partial Summary Judgment regarding how value to the subject new boat motors/engines shall be determined, and provide such other and further relief as this Court deems just and appropriate.


CERTIFICATE OF SERVICE
I HEREBY CERTIFY that a true and correct copy of the foregoiqg has been furnished byfillin "U.S. Mail/Hand Delivery/Facsimile" \d "" U.S. Mail and facsimile on this ____ day of May, 2008 fillin "month" \d ""

fillin "year" \d ""to John D. Kallen, Esq., Badiak, Will & Kallen, 17071 West Dixie Highway, North Miami Beach, Florida 33160, (305-944-8780)

MERLIN LAW GROUP





_________________________







KELLY L. KUBIAK, ESQ.





Florida Bar No.:  108952





777 South Harbour Island Boulevard







Suite 950







Tampa, FL  33602







Telephone:  (813) 229-1000







Facsimile:    (813) 229-3692







Attorneys for Plaintiff
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