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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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¶1 MI CHAEL J.  GABLEMAN,  J.     Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s1 af f i r mi ng t he ent r y 

of  summar y j udgment  agai nst  Joseph Donaubauer  ( " Donaubauer " )  by 

t he Ci r cui t  Cour t  f or  Mi l waukee Count y,  Fr anci s Wasi el ewski ,  

Judge.   Thi s case i s a di sput e bet ween an i nsur er  and an i nsur ed 

over  t he pr oper  r epl acement  val ue of  a home t hat  had bur ned 

down.   Donaubauer ,  t he homeowner ,  chal l enges t he val i di t y and 

out come of  an appr ai sal  awar d det er mi ni ng t he r epl acement  val ue 

of  t he home.  

¶2 Thr ee i ssues concer n us t oday.   Fi r st ,  di d t he ci r cui t  

cour t  er r  when i t  compel l ed Donaubauer  t o par t i c i pat e i n t he 

bi ndi ng appr ai sal  pr ocess?  Second,  shoul d t he appr ai sal  awar d 

be vacat ed or  modi f i ed?  Thi r d,  di d t he c i r cui t  cour t  er r  i n 

denyi ng Donaubauer ' s r equest  t o depose t he appr ai ser  and a t hi r d 

par t y cont r act or  who assi st ed i n t he appr ai sal  pr ocess?2 

¶3 We hol d t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on i n enf or ci ng t he agr eement  bet ween t he 

par t i es t o par t i c i pat e i n t he bi ndi ng appr ai sal  pr ocess.   We 

al so hol d t hat  t he c i r cui t  cour t  pr oper l y af f i r med t he appr ai sal  

awar d because t her e was no evi dence t hat  t he appr ai ser s engaged 

i n f r aud,  bad f ai t h,  mat er i al  mi st ake,  or  t hat  t hey l acked 

                                                 
1 Far mer s Aut o.  I ns.  Ass' n v.  Uni on Pac.  Ry.  Co. ,  2008 WI  

App 116,  313 Wi s.  2d 93,  756 N. W. 2d 461.  

2 Donaubauer  al so ar gues t hat  t he c i r cui t  cour t  er r ed i n 
gr ant i ng Far mer s summar y j udgment  on hi s br each of  cont r act  and 
bad f ai t h c l ai ms.   We f i nd l i t t l e mer i t  i n t hese cl ai ms and wi l l  
al l ow t he cour t  of  appeal s '  opi ni on t o be t he f i nal  wor d on 
t hese i ssues.  
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under st andi ng of  t hei r  cont r act ual l y assi gned t ask.   Fi nal l y,  we 

hol d t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on when i t  deni ed Donaubauer  t he oppor t uni t y t o conduct  

di scover y i nt o t he appr ai sal  pr ocess.   For  t hese r easons,  t he 

hol di ng of  t he cour t  of  appeal s i s af f i r med.  

I .  BACKGROUND 

¶4 On Apr i l  15,  2003,  Joseph Donaubauer ' s home l ocat ed at  

9277 Sout h Pennsyl vani a Avenue i n Oak Cr eek,  Wi sconsi n was 

compl et el y dest r oyed by a f i r e.   Appar ent l y,  spar ks f r om a Uni on 

Paci f i c  t r ai n r unni ng near  Donaubauer ' s home st ar t ed a gr ass 

f i r e t hat  spr ead t o hi s pr oper t y.  

¶5 Donaubauer  had pur chased a homeowner ' s i nsur ance 

pol i cy f r om The Far mer s Aut omobi l e I nsur ance Associ at i on 

( " Far mer s" ) 3 wi t h a pol i cy per i od r unni ng f r om Oct ober  1,  2002,  

t hr ough Oct ober  1,  2003.   The pol i cy had sever al  di f f er ent  t ypes 

of  cover age.  

¶6 Fi r st ,  Donaubauer ' s pol i cy cont ai ned a " Dwel l i ng"  

cover age f or  whi ch he r ecei ved $301, 350.   Thi s payment  consi st ed 

of  t he f ul l  $287, 000 l i mi t  of  l i abi l i t y  under  t hi s cover age,  

pl us f i ve per cent  f or  debr i s r emoval .   Donaubauer  al so had 

" Per sonal  Pr oper t y"  cover age.   Far mer s pai d t he f ul l  l i mi t  of  

$172, 200 f or  t hi s cover age.   Thi r d,  Donaubauer ' s pol i cy had 

" Loss of  Use"  cover age f or  whi ch Far mer s pai d an addi t i onal  

                                                 
3 Donaubauer  or i gi nal l y named Peki ns I nsur ance Company as 

t he def endant .   I n i t s answer  t o Donaubauer ' s compl ai nt ,  Peki ns 
st at ed t hat  i t  was Far mer s who i ssued Donaubauer ' s pol i cy.   Thi s 
was r ef l ect ed i n Donaubauer ' s amended compl ai nt .  
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$57, 400——agai n t he f ul l  l i mi t  f or  t hat  pol i cy cover age.   Thus,  

apar t  f r om t he cover age f or  r epl acement  val ue at  i ssue i n t hi s 

case,  Far mer s pai d Donaubauer  appr oxi mat el y $530, 950 f or  c l ai ms 

r el at i ng t o hi s home bur ni ng down. 4 

¶7 The cover age Donaubauer  pur chased al so i ncl uded a 

" Home Guar d Endor sement "  ( her eaf t er ,  t he " Pol i cy" ) .   The Pol i cy 

pr ovi ded addi t i onal  cover age above t he $287, 000 " Dwel l i ng"  l i mi t  

i f  t he cost  t o r epl ace t he home was mor e t han t hi s amount .  

Sever al  pr ovi s i ons of  t he Pol i cy ar e r el evant  t o t hi s di sput e.  

¶8 The Pol i cy def i nes " r epl acement  val ue"  as " t he cur r ent  

cost  at  t i me of  l oss,  wi t hout  deduct i on f or  depr eci at i on,  t o 

r epl ace t he damaged,  dest r oyed or  st ol en pr oper t y wi t h ar t i c l es 

of  l i ke k i nd and qual i t y. "  

¶9 I n or der  t o r ecei ve benef i t s under  t he Pol i cy ,  t he 

cont r act  pr ovi ded:  " You agr ee t o .  .  .  [ r ] epai r  or  r epl ace t he 

damaged dwel l i ng wi t h equi val ent  const r uct i on and use on t he 

same pr emi ses. " 5  I n anot her  pl ace i t  f ur t her  speci f i es 

" [ Far mer s]  wi l l  not  be l i abl e f or  any l oss under  t hi s 

endor sement  unt i l  act ual  r epai r  or  r epl acement  i s compl et ed. "  

                                                 
4 Donaubauer ' s f i r st  and amended compl ai nt  i n hi s l awsui t  

di sput ed t he amount  pai d out  f r om t he r egul ar  pol i cy,  separ at e 
f r om t he Home Guar d Endor sement  i ssue.   However ,  by t he end of  
2004,  Donaubauer  r ecei ved f ul l  payment s under  t hese l i abi l i t y  
cat egor i es,  and t hese cover ages ar e not  i ssues on appeal .  

5 Far mer s i s not  r equi r i ng t hat  Donaubauer  r epl ace hi s 
dwel l i ng at  t he same l ocat i on.   I n t hi s case,  t hat  woul d be 
i mpossi bl e because ci t y r egul at i ons now pr ecl ude hi m f r om 
r ebui l di ng hi s r esi dence on t he same pr oper t y.  
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¶10 The Pol i cy al so cont ai ned what  we wi l l  cal l  t he 

" appr ai sal  c l ause. "   I t  st at es as f ol l ows:  
 
Appr ai sal .   I f  you and we f ai l  t o agr ee on t he amount  
of  l oss,  ei t her  may demand an appr ai sal  of  t he l oss.   
I n t hi s event ,  each par t y wi l l  choose a compet ent  
appr ai ser  wi t hi n 20 days af t er  r ecei v i ng a wr i t t en 
r equest  f r om t he ot her .   The t wo appr ai ser s wi l l  
choose an umpi r e.   I f  t hey cannot  agr ee upon an umpi r e 
wi t hi n 15 days,  you or  we may r equest  t hat  t he choi ce 
be made by a j udge of  a cour t  of  r ecor d i n t he st at e 
wher e t he residence premises i s  l ocat ed.   The 
appr ai ser s wi l l  separ at el y set  t he amount  of  l oss.   I f  
t he appr ai ser s submi t  a wr i t t en r epor t  of  an agr eement  
t o us,  t he amount  agr eed upon wi l l  be t he amount  of  
l oss.   I f  t hey f ai l  t o agr ee,  t hey wi l l  submi t  t hei r  
di f f er ences t o an umpi r e.   A deci s i on agr eed t o by any 
t wo wi l l  set  t he amount  of  l oss.  

¶11 Af t er  hi s home bur ned down,  Donaubauer  submi t t ed a 

c l ai m under  t he Pol i cy.   Donaubauer  t hen obt ai ned an est i mat e 

f or  t he r epl acement  val ue of  hi s home of  appr oxi mat el y $553, 000.   

I n June 2003,  Far mer s obt ai ned i t s own est i mat e of  t he 

r epl acement  val ue;  i t  t ot al ed $380, 819.   Donaubauer  ar gued t hat  

t hi s of f er  was subst ant i al l y  bel ow t he t r ue r epl acement  val ue,  

and i n t he l at t er  par t  of  2003,  Far mer s i ncr eased i t s of f er  t o 

$471, 000.  

¶12 On Apr i l  12,  2004,  Donaubauer  f i l ed sui t  i n t he 

Mi l waukee Count y Ci r cui t  Cour t , 6 al l egi ng t hat  Far mer s r ef used t o 

pay hi m t he r epl acement  val ue of  t he home pur suant  t o t he t er ms 

of  t he Pol i cy.   Hi s c l ai ms i ncl uded mi sr epr esent at i on,  bad 

                                                 
6 Far mer s al so f i l ed sui t  agai nst  Uni on Paci f i c  Rai l way 

Company on Apr i l  2,  2004.   On June 10,  2004,  al l  par t i es 
st i pul at ed t o consol i dat i ng t he t wo cases.   Uni on Paci f i c  i s  not  
a par t y on appeal .  
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f ai t h,  and br each of  cont r act .   Far mer s r esponded t hat  t hey had 

no obl i gat i on t o pay under  t he Pol i cy unt i l  Donaubauer  act ual l y 

r epl aced hi s home,  whi ch he had not  done.  

¶13 Li t i gat i on r egar di ng Donaubauer ' s cont r act  c l ai ms 

ensued.   On Januar y 24,  2005,  Donaubauer  obt ai ned anot her  

est i mat e f or  t he cost  of  r ebui l di ng hi s home,  t hi s t i me f or  

$720, 309.  

¶14 On Mar ch 22,  2005,  Far mer s sent  a l et t er  t o Donaubauer  

r ai s i ng sever al  i ssues.   Far mer s st at ed t hat  t he Home Guar d 

Endor sement  was cl ear  t hat  di sbur sement  under  t he Pol i cy was 

cont i ngent  upon Donaubauer  act ual l y r epai r i ng or  r epl aci ng t he 

dwel l i ng.   Far mer s al so asser t ed t hat  t he l awsui t  v i ol at ed t he 

Pol i cy and demanded r esol ut i on of  t he di sagr eement  over  t he 

r epl acement  val ue vi a t he pr ocess out l i ned i n t he Pol i cy ' s 

appr ai sal  c l ause.   Far mer s st at ed t hat  t he Pol i cy ' s appr ai sal  

c l ause,  once i nvoked,  was bi ndi ng on t he par t i es.   Far mer s al so 

named i t s desi gnat ed appr ai ser  pur suant  t o t he appr ai sal  c l ause,  

and r equest ed t hat  Donaubauer  desi gnat e hi s appr ai ser .   Fi nal l y,  

Far mer s st at ed t hat  i f  Donaubauer  " di sagr ees wi t h t he anal ysi s  

set  f or t h her ei n, "  he shoul d r espond i n wr i t i ng wi t h " t he l egal  

and f act ual  basi s f or  t he di sagr eement . "  

¶15 On Mar ch 25,  2005,  Donaubauer  sent  a r epl y l et t er  

st at i ng t hat  he under st ood Far mer s was r equest i ng an appr ai sal  

and t hat  he had t o r espond wi t hi n 20 days ( per  t he Pol i cy) .   

Donaubauer  had r ecent l y had sur ger y,  however ,  so he r equest ed 

t hat  Far mer s t ol l  t he 20 day r equi r ement  unt i l  Donaubauer ' s 

doct or  det er mi ned he was heal t hy enough t o cont i nue wi t h t he 
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l i t i gat i on.   Far mer s pr ompt l y r esponded by l et t er  and gr ant ed 

Donaubauer ' s r equest .  

¶16 On May 12,  2005,  Donaubauer ' s  at t or ney cal l ed t he 

at t or ney f or  Far mer s and i nf or med hi m t hat  Donaubauer  was cl ose 

t o r ecover y,  and t hat  Donaubauer  had agr eed t o t he appr ai sal  

pr ocess r ef er enced i n t he pr evi ous cor r espondence.   Far mer s'  

at t or ney conf i r med t hi s conver sat i on by l et t er  t hat  same day,  

r equest i ng t hat  Donaubauer  sel ect  hi s appr ai ser  when he was 

suf f i c i ent l y wel l .  

¶17 The next  day,  May 13,  2005,  Donaubauer ' s at t or ney 

conf i r med by l et t er  t hat  Donaubauer  was " wi l l i ng t o f ul f i l l  hi s 

cont r act ual  obl i gat i ons and par t i c i pat e i n t he appr ai sal  t hat  

your  c l i ent  has r equest ed. "   Donaubauer  conf i r med agai n v i a 

l et t er  on June 1,  2005,  t hat  he was " abl e t o par t i c i pat e i n t he 

appr ai sal  pr ocess"  and asked t o be cont act ed r egar di ng t he next  

st ep.  

¶18 Far mer s f ol l owed up on June 9,  2005,  by expl ai ni ng 

t hat  t he appr ai sal  pr ocess woul d commence wi t h Donaubauer ' s 

sel ect i on of  an appr ai ser .   The par t i es '  r espect i ve appr ai ser s 

woul d t hen sel ect  a t hi r d appr ai ser ,  t he umpi r e,  and pr oceed 

wi t h t he appr ai sal  pr ocess out l i ned i n t he Pol i cy.   On June 27,  

2005,  Donaubauer  i nf or med Far mer s of  hi s sel ect ed appr ai ser .  

¶19 On Jul y 26,  2005,  Far mer s moved f or  summar y j udgment  

and di smi ssal  of  Donaubauer ' s l awsui t  on t he gr ounds t hat  

Far mer s had no obl i gat i on t o make payment s under  t he Pol i cy 

unt i l  Donaubauer  compl et ed r epai r  or  r epl acement  of  t he 

dwel l i ng.   On Sept ember  16,  2005,  t he Mi l waukee Count y Ci r cui t  
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Cour t  agr eed t hat ,  under  t he Pol i cy,  Donaubauer  had t o compl et e 

t he act ual  r epai r  or  r epl acement  of  hi s home bef or e Far mer s was 

obl i gat ed t o make f ur t her  payment s.   The cour t  di smi ssed wi t h 

pr ej udi ce Donaubauer ' s c l ai ms and causes of  act i on f or  

mi sr epr esent at i on,  and def er r ed r ul i ng on Donaubauer ' s ot her  

c l ai ms unt i l  af t er  t he appr ai sal  pr ocess had been compl et ed.  

¶20 On Sept ember  29,  2005,  Donaubauer  sent  a l et t er  t o 

Far mer s i ndi cat i ng t hat  he woul d onl y cont i nue t he appr ai sal  

pr ocess i f  i t  was not  conduct ed pur suant  t o t he Pol i cy,  and was 

si mpl y consi der ed par t  of  t he medi at i on pr ocess and non- bi ndi ng.  

¶21 On Oct ober  10,  2005,  Far mer s sent  a r esponse i n whi ch 

i t  st at ed t hat  i t  was " not  wi l l i ng t o devi at e f r om t he appr ai sal  

pr ocess t hat  our  Cl i ent s agr eed t o as i s set  f or t h i n t he 

i nsur ance pol i cy. "   On Oct ober  21,  2005,  Donaubauer  r epl i ed t hat  

he was agr eei ng t o cont i nue wi t h t he Pol i cy ' s appr ai sal  pr ocess 

except  t o t he ext ent  t hat  i t  woul d be bi ndi ng.   Far mer s 

r esponded agai n on Oct ober  27,  2005,  t hat  i t  was unwi l l i ng t o 

agr ee t o an appr ai sal  pr ocess t hat  was not  bi ndi ng because t he 

Pol i cy pr ovi ded f or  bi ndi ng appr ai sal ,  because non- bi ndi ng 

appr ai sal  woul d be a wast e of  t i me,  and because Donaubauer  had 

al r eady agr eed t o t he appr ai sal  pr ocess.  

¶22 On November  17,  2005,  Far mer s asked t he ci r cui t  cour t  

t o enf or ce t he appr ai sal  agr eement  bet ween t he par t i es.   

Donaubauer  acknowl edged t hat  he had agr eed t o t he appr ai sal  

pr ocess out l i ned i n t he Pol i cy,  but  he ar gued t hat  t he Pol i cy ' s 

appr ai sal  pr ocess was not  bi ndi ng,  and t hat  Far mer s had mi sl ed 

hi m i nt o t hi nki ng i t  was bi ndi ng.   He f ur t her  ar gued t hat  t he 
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cour t  shoul d r el i eve hi m f r om t he agr eement  because under  Lynch 

v.  Am.  Fami l y Mut .  I ns.  Co. ,  163 Wi s.  2d 1003,  1011- 14,  473 

N. W. 2d 515 ( Ct .  App.  1991) ,  he asser t ed,  an i nsur ed i s not  

r equi r ed t o par t i c i pat e i n t he appr ai sal  pr ocess when t he 

i nsur ance company f ai l ed t o demand t he appr ai sal  pr i or  t o t he 

i nsur ed' s l awsui t .   Far mer s ar gued t hat  t he appr ai sal  c l ause,  

once i nvoked by ei t her  par t y,  was bi ndi ng on t he par t i es.   

Far mer s al so mai nt ai ned t hat  i t  woul d set  bad pr ecedent  t o al l ow 

Donaubauer  t o wi t hdr aw f r om an agr eement  because he subsequent l y  

f ound case l aw t hat  mi ght  have,  i f  known ear l i er ,  l ed t he par t y 

t o t ake a di f f er ent  cour se of  act i on.   On Januar y 10,  2006,  t he 

c i r cui t  cour t  r ej ect ed Donaubauer ' s ar gument s and gr ant ed 

Far mer s'  mot i on t o enf or ce t he agr eement .  

¶23 Af t er  addi t i onal  di sput es r egar di ng t he meani ng of  

" cur r ent  r epl acement  cost , " 7 t he appr ai sal  pr ocess moved f or war d.   

The appr ai ser s obt ai ned i nf or mat i on about  t he home f r om numer ous 

sour ces,  i ncl udi ng gover nment  r ecor ds and per sonnel ,  i nf or mat i on 

suppl i ed by Donaubauer ,  and even t he i ndi v i dual  who i nst al l ed 

t he cabi net s i n Donaubauer ' s home.  

¶24 On Sept ember  8,  2006,  al l  t hr ee appr ai ser s,  i ncl udi ng 

Donaubauer ' s sel ect ed appr ai ser , 8 agr eed on a r epl acement  val ue 
                                                 

7 On Apr i l  14,  2006,  Donaubauer  moved f or  decl ar at or y 
j udgment ,  aski ng t he ci r cui t  cour t  t o decl ar e t hat  " cur r ent  
r epl acement  cost "  f ound i n t he Home Guar d Endor sement  means t he 
cost  at  t he t i me of  t he appr ai sal ,  and not  t he cost  at  t he t i me 
of  t he l oss.   The ci r cui t  cour t  gr ant ed Donaubauer ' s mot i on on 
June 23,  2006.  

8 By t hi s poi nt ,  Donaubauer  had sel ect ed a di f f er ent  
appr ai ser  t han hi s or i gi nal  choi ce.  
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of  $396, 260. 75 and an act ual  cash val ue of  $248, 579. 68.   The 

appr ai sal  awar d i t sel f  was a t wo- page document  i t emi zi ng t he 

component s of  t he awar d,  al ong wi t h t he r epl acement  cost  and 

act ual  cash val ue f or  each. 9  I t  was si gned by each par t y ' s 

sel ect ed appr ai ser  and t he umpi r e.  

¶25 Ar ound t hi s same t i me,  t he homebui l der  t he appr ai ser s 

had wor ked wi t h t o comput e t hei r  awar d submi t t ed a home pr oposal  

t o Donaubauer .   Thi s pr oposal  i ncl uded i nt er i or  and ext er i or  

l ayout  pl ans,  and a det ai l ed l i s t i ng of  i ncl uded f eat ur es such 

as har dwood f l oor s,  a secur i t y syst em,  and ai r  condi t i oni ng,  t o 

name a f ew.   The pr oposed home was 3, 264 squar e f eet ,  and t he 

cont r act  pr i ce was l i s t ed at  $356, 718. 75. 10  Thi s home pr oposal  

was not  par t  of  t he appr ai sal  awar d.  

¶26 Donaubauer  was unhappy wi t h t he appr ai sal  awar d,  and 

on December  7,  2006,  f i l ed a mot i on wi t h t he c i r cui t  cour t  t o 

have t he awar d vacat ed or  modi f i ed.   Donaubauer  ar gued t hat  t he 

appr ai ser s f ai l ed t o appr eci at e t hei r  r ol e i n t he pr ocess.   He 

poi nt ed f i r st  t o t he communi cat i ons bet ween t he appr ai ser s,  

whi ch he had obt ai ned,  c l ai mi ng t hat  t hey di spl ayed si gni f i cant  

conf usi on by t he appr ai ser s and i nappr opr i at e j udgment s 

                                                 
9 The i t emi zed component s of  t he appr ai sal  awar d wer e as 

f ol l ows:  dwel l i ng,  second f l oor  k i t chen,  sept i c syst em,  ext er i or  
concr et e,  ext er i or  bl ackt op,  shed by gar age,  out bui l di ngs,  
t r ees,  sod,  f l ower s,  pl ant s,  and shr ubs.  

10 Thi s pr i ce i s  j ust  under  $40, 000 l ess t han t he 
r epl acement  val ue awar d.   Pr esumabl y t hi s i s  t o al l ow f or  
addi t i onal  cost s or  upgr ades not  i ncl uded i n t he pr oposal ,  l i ke 
appl i ances.  
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r egar di ng t he at t r act i veness or  unat t r act i veness of  cer t ai n 

f eat ur es of  hi s or i gi nal  home.   These j udgment s i nf l uenced t hei r  

awar d,  he mai nt ai ned. 11  Donaubauer  al so poi nt ed out  t hat  t he 

home pr oposal  f r om t he t hi r d- par t y cont r act or  was mor e t han 600 

squar e f eet  smal l er  and came wi t h compl et el y di f f er ent  desi gn 

f eat ur es t han hi s ol d home.   He asser t ed t hat  t hi s al so shows 

t he appr ai ser s di d not  under st and t hei r  r ol e.   On December  15,  

2006,  Donaubauer  i nf or med t he c i r cui t  cour t  of  hi s desi r e t o 

conduct  deposi t i ons of  t he appr ai ser s and possi bl y t he home 

bui l der  i n or der  t o suppor t  hi s  mot i on t o vacat e or  modi f y t he 

appr ai sal  awar d.  

¶27 On Febr uar y 8,  2007,  Far mer s moved t o quash 

Donaubauer ' s di scover y.   On Mar ch 21,  2007,  Far mer s r enewed i t s  

mot i on f or  summar y j udgment  on Donaubauer ' s br each of  cont r act  

c l ai m.   On May 16,  2007,  Judge Wasi el ewski  gr ant ed Far mer s'  

mot i on t o quash Donaubauer ' s di scover y r equest s and deni ed 

Donaubauer ' s mot i on t o modi f y or  vacat e t he appr ai sal  awar d.  

¶28 On June 1,  2007,  Donaubauer  moved f or  a st ay of  t he 

c i r cui t  cour t  pr oceedi ngs unt i l  af t er  t he cour t  of  appeal s 

det er mi ned whet her  i t  woul d accept  Donaubauer ' s pet i t i on f or  

l eave t o appeal  a non- f i nal  or der .   On June 13,  2007,  Far mer s 

                                                 
11 One e- mai l  f r om Jul y 26,  2006,  quest i oned t he appr opr i at e 

cost  f or  " a debat abl e f r i vol ous ki t chen. "   Anot her  e- mai l  f r om 
August  11,  2006,  cal l ed Donaubauer ' s or i gi nal  home a " ver y 
i nef f i c i ent  and r el at i vel y aest het i cal l y unat t r act i ve 
st r uct ur e, "  not i ng t hat  t he appr ai ser s woul d be " pr esent i ng a 
compar abl e st r uct ur al  qual i t y but  vast l y i mpr oved moder n day 
dwel l i ng. "  
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moved f or  summar y j udgment  on Donaubauer ' s bad f ai t h c l ai m.   On 

June 20,  2007,  Judge Wasi el ewski  deni ed Donaubauer ' s mot i on t o 

st ay t he c i r cui t  cour t  pr oceedi ngs,  and gr ant ed Far mer s'  r enewed 

mot i on f or  summar y j udgment  on Donaubauer ' s br each of  cont r act  

c l ai ms.   On Jul y 24,  2007,  Judge Wasi el ewski  gr ant ed Far mer s'  

mot i on f or  summar y j udgment  on Donaubauer ' s bad f ai t h c l ai ms.    

¶29 Donaubauer  t hen appeal ed,  and i n a publ i shed deci s i on,  

t he cour t  of  appeal s r ej ect ed Donaubauer ' s c l ai ms,  af f i r mi ng t he 

ci r cui t  cour t  on al l  count s. 12  We accept ed r evi ew and now 

addr ess Donaubauer ' s c l ai ms r egar di ng hi s compel l ed 

par t i c i pat i on i n t he appr ai sal  pr ocess,  vacat i ng or  modi f y i ng 

t he appr ai sal  awar d,  and t he deni al  of  di scover y i nt o t he 

appr ai sal  awar d.  

I I .  STANDARD OF REVI EW 

 ¶30 Thi s case i nvol ves t he const r uct i on of  an i nsur ance 

cont r act ,  whi ch we r evi ew de novo.   Cunni ngham v.  Met r o.  Li f e 

I ns.  Co. ,  121 Wi s.  2d 437,  450,  360 N. W. 2d 33 ( 1985) .   We ar e 

al so r evi ewi ng t he deci s i ons of  t he c i r cui t  cour t  on whet her  t o 

gr ant  di scover y and r el i eve Donaubauer  f r om hi s agr eement  t o 

par t i c i pat e i n t he appr ai sal .   We r evi ew t hese deci s i ons f or  

er r oneous exer ci se of  di scr et i on.   Schauer  v.  DeNeveu Homeowner s 

Ass' n,  194 Wi s.  2d 62,  70,  533 N. W. 2d 470 ( 1995) ;  Ear l  v.  Gul f  & 

W.  Mf g.  Co. ,  123 Wi s.  2d 200,  204,  366 N. W. 2d 160 ( Ct .  App.  

                                                 
12 I n addi t i on t o t he t hr ee i ssues we addr ess t oday,  t he 

cour t  of  appeal s r ej ect ed Donaubauer ' s bad f ai t h and br each of  
cont r act  c l ai ms,  as wel l  as a c l ai m t hat  t he c i r cui t  cour t  
deni ed hi m var i ous const i t ut i onal  r i ght s.   Far mer s Aut o.  I ns.  
Ass' n. ,  313 Wi s.  2d 93,  ¶¶23- 40.  
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1985) .   We r evi ew t he t r i al  cour t ' s  deci s i on t o gr ant  summar y 

j udgment  t o Far mer s and conf i r m t he appr ai sal  awar d de novo.   

Gr een Spr i ng Far ms v.  Ker st en,  136 Wi s.  2d 304,  315- 17,  401 

N. W. 2d 816 ( 1987) .  

I I I .  DI SCUSSI ON 

A.  

 ¶31 The f i r st  i ssue i s whet her  t he c i r cui t  cour t  er r ed i n 

compel l i ng Donaubauer  t o par t i c i pat e i n t he bi ndi ng appr ai sal  

pr ocess.   Donaubauer  mai nt ai ns t hat  he di d not  agr ee t o engage 

i n bi ndi ng appr ai sal ,  onl y t he appr ai sal  pr ocess speci f i ed i n 

t he appr ai sal  c l ause of  t he Pol i cy,  whi ch he bel i eves i s non-

bi ndi ng.  

 ¶32 The ci r cui t  cour t ' s  deci s i on t o gr ant  Far mer s'  mot i on 

t o enf or ce t he out - of - cour t  wr i t t en agr eement  bet ween t he 

par t i es was wi t hi n t he t r i al  cour t ' s  di scr et i on.   Gauger t  v.  

Duve,  2001 WI  83,  ¶44,  244 Wi s.  2d 691,  628 N. W. 2d 861.   We l ook  

f or  r easons t o sust ai n a t r i al  cour t ' s  di scr et i onar y deci s i on.   

Schauer ,  194 Wi s.  2d at  71.   We wi l l  not  r ever se t he cour t ' s  

di scr et i onar y act  i f  t he r ecor d i ndi cat es t hat  t he cour t  

exer ci sed i t s di scr et i on and t hat  t her e was a r easonabl e basi s 

f or  t he cour t ' s  deci s i on.   St at e ex r el .  M. L. B.  v.  D. G. H. ,  122 

Wi s.  2d 536,  542,  363 N. W. 2d 419 ( 1985) ;  Mi cr o- Manager s,  I nc.  v.  

Gr egor y,  147 Wi s.  2d 500,  515,  434 N. W. 2d 97 ( Ct .  App.  1988) .   

Whi l e r easonabl e per sons may di sagr ee wi t h a cour t ' s  act i on,  

" al l  t hat  t hi s cour t  need f i nd t o sust ai n a di scr et i onar y act  i s  

t hat  t he t r i al  cour t  exami ned t he r el evant  f act s,  appl i ed a 

pr oper  st andar d of  l aw,  and,  usi ng a demonst r at ed r at i onal  
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pr ocess,  r eached a concl usi on t hat  a r easonabl e j udge coul d 

r each. "   Loy v.  Bunder son,  107 Wi s.  2d 400,  414- 15,  320 N. W. 2d 

175 ( 1982) .  

 ¶33 Donaubauer  concedes t hat  he agr eed t o par t i c i pat e i n 

t he appr ai sal  pr ocess speci f i ed i n t he appr ai sal  c l ause of  t he 

Pol i cy. 13  Donaubauer  ar gues t hat  he shoul d not  have been 

compel l ed t o par t i c i pat e i n bi ndi ng appr ai sal ,  t hough,  f or  t wo 

r easons.   Fi r st ,  he asser t s t hat  t he appr ai sal  pr ocess i n t he 

Pol i cy was non- bi ndi ng.   Second,  he ar gues t hat  t he c i r cui t  

cour t  was wr ong t o f or ce hi m t o abi de by an agr eement  when 

Lynch,  163 Wi s.  2d at  1011- 14,  accor di ng t o Donaubauer ,  

pr ecl udes an i nsur ance company f r om i nvoki ng a Pol i cy ' s 

appr ai sal  pr ocess af t er  a l awsui t  has been f i l ed,  and when t he 

i nsur ance company had a r easonabl e amount  of  t i me t o i nvoke t he 

appr ai sal  pr ocess bef or e t he sui t  commenced.  
                                                 

13 Even i f  he had not  conceded t hi s poi nt ,  t he evi dence i s 
over whel mi ng t hat  t hi s i s t he case,  par t i cul ar l y t he 
cor r espondence bet ween t he par t i es f r om Mar ch 2005 t hr ough June 
2005.   Far mer s speci f i cal l y r ef er enced t he Pol i cy ' s appr ai sal  
pr ocess i n i t s Mar ch 22,  2005,  l et t er  and demanded t hat  
Donaubauer  f ol l ow t hat  pr ocess.   Donaubauer  r esponded Mar ch 25,  
2005,  r equest i ng t hat  t he 20 day r esponse per i od speci f i ed i n 
t he appr ai sal  pr ocess be t ol l ed due t o Donaubauer ' s bad heal t h.   
The May 12,  2005,  l et t er  f r om Far mer s conf i r ms an ear l i er  phone 
cal l  i ndi cat i ng Donaubauer  " has agr eed t o t he appr ai sal  pr ocess 
r ef er enced i n my ear l i er  l et t er s. "   A f ol l ow- up l et t er  f r om 
Donaubauer ' s at t or ney t he next  day,  May 13,  2005,  expl i c i t l y 
conf i r med t hat  Donaubauer  " i s wi l l i ng t o f ul f i l l  hi s cont r act ual  
obl i gat i ons and par t i c i pat e i n t he appr ai sal  t hat  your  c l i ent  
has r equest ed. "   Addi t i onal  cor r espondence bet ween t he par t i es 
i n June 2005 r egar ds t he sel ect i on of  appr ai ser s as r equi r ed by 
t he Pol i cy ' s appr ai sal  pr ocess.   Fur t her mor e,  on sever al  
occasi ons bef or e t he c i r cui t  cour t ,  Donaubauer ' s at t or ney 
admi t t ed t hat  he had agr eed t o t he appr ai sal  pr ocess speci f i ed 
i n t he Pol i cy.  
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¶34 Regar di ng hi s f i r st  ar gument ,  Donaubauer  i s s i mpl y 

wr ong t hat  t he Pol i cy ' s appr ai sal  pr ocess i s non- bi ndi ng.   The 

appr ai sal  c l ause i n t he Pol i cy pr ovi des:  

Appr ai sal .  I f  you and we f ai l  t o agr ee on t he amount  
of  l oss,  ei t her  may demand an appr ai sal  of  t he l oss.  
I n t hi s event ,  each par t y wi l l  choose a compet ent  
appr ai ser  wi t hi n 20 days af t er  r ecei v i ng a wr i t t en 
r equest  f r om t he ot her .  The t wo appr ai ser s wi l l  choose 
an umpi r e.  I f  t hey cannot  agr ee upon an umpi r e wi t hi n 
15 days,  you or  we may r equest  t hat  t he choi ce be made 
by a j udge of  a cour t  of  r ecor d i n t he st at e wher e t he 
r esi dence pr emi se i s l ocat ed.  The appr ai ser s wi l l  
separ at el y set  t he amount  of  l oss.  I f  t he appr ai ser s 
submi t  a wr i t t en r epor t  of  an agr eement  t o us,  t he 
amount  agr eed upon wi l l  be t he amount  of  l oss.  I f  t hey 
f ai l  t o agr ee,  t hey wi l l  submi t  t hei r  di f f er ences t o 
an umpi r e.  A deci s i on agr eed t o be any t wo wi l l  set  
t he amount  of  l oss.  

Thi s pr ovi s i on i s pl ai n and unambi guous.   I t  pr ovi des f or  an 

appr ai sal  pr ocess t hat  may be i nvoked by ei t her  par t y.   I f  and 

when one par t y i nvokes t hi s c l ause,  t he ot her  s i de must  abi de by  

i t .   Each par t y t hen sel ect s i t s own appr ai ser ,  and t he 

appr ai ser s sel ect  an umpi r e ( or  i f  t hey cannot ,  a j udge does 

so) .   The appr ai ser s wor k t o det er mi ne t he amount  of  l oss,  and 

t he amount  agr eed upon by any t wo appr ai ser s " wi l l  set  t he 

amount  of  l oss. " 14  The t ext  of  t he pr ovi s i on c l ear l y pr ovi des 

                                                 
14 The di ssent  ar gues t hat  because t he wor d " bi ndi ng"  or  

some f or m t her eof  i s not  i n t he appr ai sal  c l ause,  t he c l ause i s 
not  suf f i c i ent l y expl i c i t  so as t o be bi ndi ng.   Di ssent ,  ¶64.   
Thi s i s an odd ar gument .   The di ssent  c i t es no aut hor i t y f or  t he 
pr oposi t i on t hat  a c l ause needs t o have t he wor d " bi ndi ng"  i n 
or der  t o be so.   The cl ause i t sel f ,  as t he c i r cui t  cour t  and 
cour t  of  appeal s f ound abundant l y obvi ous,  i s  unambi guousl y 
bi ndi ng when val i dl y i nvoked.  
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f or  an appr ai sal  pr ocess t hat  may be i nvoked by ei t her  par t y and 

" wi l l  set  t he amount  of  l oss"  upon i t s compl et i on. 15 

 ¶35 Donaubauer ' s second ar gument  i s t hat  he j ust i f i abl y 

r el i ed on Far mer s'  r epr esent at i ons t hat  Donaubauer  must  

par t i c i pat e i n t he appr ai sal  pr ocess once i nvoked by Far mer s.     

The r oot  of  Donaubauer ' s pr obl em wi t h t he agr eement  i s t hat ,  

af t er  agr eei ng t o t he appr ai sal  pr ocess,  he f ound a case ( Lynch)  

t hat  he bel i eves woul d have al l owed hi m t o r ef use Far mer ' s 

demand t o par t i c i pat e i n t he Pol i cy ' s appr ai sal  pr ocess.   He 

asser t s t hat  t hi s means Far mer s mi sr epr esent ed t he Pol i cy ' s 

pr ovi s i ons,  t hat  t her e was a mut ual  mi st ake of  l aw,  and t hat  t he 

c i r cui t  cour t  shoul d have al l owed hi m t o wi t hdr aw f r om hi s 

agr eement  t o par t i c i pat e i n t he appr ai sal  pr ocess.  

 ¶36 I ni t i al l y ,  we not e,  t hough we need not  deci de,  t hat  i t  

i s  f ar  f r om concl usi ve t hat  Lynch woul d have pr event ed Far mer s 

f r om i nvoki ng and enf or ci ng t he appr ai sal  pr ocess her e as 

Donaubauer  asser t s.   Lynch di d not  hol d t hat  i nvocat i on of  a 

bi ndi ng appr ai sal  c l ause i s per  se pr ecl uded af t er  one par t y 

f i l es sui t .   Rat her ,  Lynch hel d t hat  t he i nsur er  i n t hat  case 

coul d not  i nvoke t he appr ai sal  c l ause when i t  " had ampl e 

oppor t uni t y"  t o do so bef or e sui t  was f i l ed.   Lynch,  163 Wi s.  2d 

                                                 
15 Donaubauer  al so ar gues t hat  he bel i eved t he appr ai sal  

pr ocess was non- bi ndi ng al l  al ong.   Thi s i s an unper suasi ve 
ar gument .   I n Far mer s'  f i r st  l et t er  r egar di ng t he appr ai sal  
pr ocess i n Mar ch,  Far mer s st at ed t hat  t he appr ai sal  pr ocess was 
bi ndi ng,  and expl i c i t l y  asked Donaubauer  t o r espond i n wr i t i ng 
i f  he di sagr eed wi t h t hi s anal ysi s.   Donaubauer  never  r esponded,  
and i nst ead si mpl y af f i r med t hat  he woul d abi de by hi s 
cont r act ual  obl i gat i ons and pr oceed wi t h t he appr ai sal  pr ocess.  
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at  1013.   We need not  r each Lynch' s appl i cat i on her e because t he 

par t i es agr eed i n wr i t i ng t o t he appr ai sal  pr ocess speci f i ed i n 

t he Pol i cy.  

 ¶37 I t  i s  al so c l ear  t hat  t her e was no mut ual  mi st ake as 

Donaubauer  c l ai ms.   A mut ual  mi st ake i s " one r eci pr ocal  and 

common t o bot h par t i es,  wher e each al i ke l abor s under  a 

mi sconcept i on i n r espect  t o t he t er ms of  t he wr i t t en 

i nst r ument . "   Cont ' l  Cas.  Co.  v.  Wi s.  Pat i ent s Comp.  Fund,  164 

Wi s.  2d 110,  117,  473 N. W. 2d 584 ( Ct .  App.  1991) .   " [ A]  par t y ' s  

mi st ake as t o t he scope,  meani ng or  i mpact  of  a wr i t t en 

i nst r ument  i s a gr ound f or  at t acki ng t he val i di t y of  a cont r act  

onl y i f  t he mi st ake i s based on a past  or  pr esent  f act . "   

Mi l waukee Women' s Med.  Ser v. ,  I nc.  v.  Schei dl er ,  228 

Wi s.  2d 514,  526,  598 N. W. 2d 588 ( Ct .  App.  1999)  ( c i t i ng Cont ' l  

Cas.  Co. ,  164 Wi s.  2d at  118 ( emphasi s added) ) .  

 ¶38 A par t y ent er i ng i nt o an agr eement ,  t hough,  i s  

r esponsi bl e f or  eval uat i ng t he obl i gat i ons i t  t akes on bef or e 

ent er i ng i nt o t hat  agr eement .   See Pac.  I ndem.  Co.  v.  Wyr embek,  

183 F. Supp.  252,  255 ( E. D.  Wi s.  1960) .   A mi st ake of  l aw by a 

par t y who f ai l s t o r esear ch and pr ot ect  i t s  l egal  r i ght s,  and 

who f ai l s t o f ul l y  consi der  t he l egal  consequences of  ent er i ng 

i nt o an agr eement ,  par t i cul ar l y when t hat  par t y  i s r epr esent ed 

by counsel ,  does not  usual l y const i t ut e gr ounds t o r esci nd t he 

agr eement .   See Mi l waukee Women' s Med.  Ser v. ,  I nc. ,  228 

Wi s.  2d at  526.  

 ¶39 Her e,  t her e was no mut ual  mi sconcept i on r egar di ng a 

past  or  pr esent  f act .   The i ssue i s t hat  Donaubauer  di d not  
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cont est  Far mer s'  asser t i on t hat  he must  submi t  t o bi ndi ng 

appr ai sal .   Cer t ai nl y,  even had he known about  Lynch,  Donaubauer  

coul d have ent er ed i nt o t he agr eement  t o submi t  t o t he Pol i cy ' s 

appr ai sal  pr ocess anyway.   As t he cour t  of  appeal s expl ai ned:  

[ W] e ar e not  awar e of  any aut hor i t y t hat  per mi t s a 
par t y t o wi t hdr aw f r om an agr eement  based on t hat  
par t y ' s i gnor ance of  case l aw t hat  mi ght  have af f ect ed 
a deci s i on whet her  t o ent er  i nt o t hat  agr eement .   A 
r ul e t hat  al l owed a par t y t o undo an agr eement  based 
on what  was di scover ed dur i ng post - agr eement  l egal  
r esear ch woul d make al l  agr eement s host age t o 
agr eement - r emor se.  

 ¶40 The ul t i mat e quest i on on r evi ew i s even mor e 

def er ent i al .   We ar e conf i ned t o det er mi ni ng whet her  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s  di scr et i on i n enf or ci ng t he 

agr eement  bet ween t he par t i es.   The ci r cui t  cour t  had ampl e 

r eason t o bi nd Donaubauer  t o hi s wor d.   Al l owi ng a par t y t o 

wi t hdr aw f r om an agr eement  because i t  di d not  appr ehend t he 

appl i cabl e l aw bef or ehand set s a danger ous pr ecedent .   At  t he 

end of  t he day,  " [ t ] he f act  t hat  a[ n]  [ agr eement ]  appear s by 

hi ndsi ght  t o have been a bad bar gai n i s not  suf f i c i ent  by i t sel f  

t o war r ant  r el i ef . "   Past er nak v .  Past er nak,  14 Wi s.  2d 38,  46,  

109 N. W. 2d 511 ( 1961) .   The ci r cui t  cour t  exer ci sed i t s 

di scr et i on i n t hi s r egar d and had a r easonabl e basi s f or  i t s  

deci s i on.   Ther ef or e,  t he c i r cui t  cour t  di d not  er r  i n 

compel l i ng Donaubauer  t o par t i c i pat e i n t he bi ndi ng appr ai sal  

pr ocess t o whi ch he pr evi ousl y agr eed.  
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B.  

 ¶41 The second i ssue i s whet her  t he c i r cui t  cour t  shoul d 

have vacat ed or  modi f i ed t he appr ai sal  awar d.   Donaubauer  

asser t s t hat  t he appr ai sal  awar d shoul d be vacat ed because t he 

appr ai ser s di d not  under st and t hei r  t ask.  

 ¶42 The appr ai sal  pr ocess i s usual l y conduct ed pur suant  t o 

a cont r act ,  her e a cont r act  f or  i nsur ance.   A cour t ' s  r evi ew of  

an appr ai sal  awar d i s t her ef or e gr ounded i n pr i nci pl es of  

cont r act  i nt er pr et at i on. 16  An appr ai sal  pr ocess i s an agr eement  

by par t i es t o a cont r act  t o al l ow t hi r d par t y exper t s t o 

det er mi ne t he val ue of  an i t em.   The cour t ' s  r ol e i s not  t o 

det er mi ne whet her  t he t hi r d par t y exper t s accur at el y val ued t he 

i t em ( as i f  t he cour t  i t sel f  coul d do bet t er  j ob) ,  but  whet her  

t he t hi r d par t y exper t s under st ood and car r i ed out  t he 

cont r act ual l y assi gned t ask.   The obvi ous poi nt  of  cont r act i ng 

f or  an appr ai sal  pr ocess i s t o keep a j ur y or  cour t  out  of  t hat  

deci s i on.   Cour t s have an obl i gat i on t o enf or ce t hi s aspect  of  

an agr eement  bet ween par t i es by asser t i ng onl y l i mi t ed power  t o 

r evi ew appr ai sal  awar ds.  

                                                 
 16 The par t i es spend si gni f i cant  t i me i n t hei r  br i ef s 
compar i ng ar bi t r at i on and appr ai sal s——a compar i son t hat  i s apt  
i n many ways and pr eval ent  i n t he schol ar l y l i t er at ur e.   
However ,  ar bi t r at i on i s gover ned by st at ut e i n Wi sconsi n,  whi l e 
appr ai sal s ar e not .   Our  t r eat ment  of  t he appr ai sal  pr ocess i s 
i nf or med by common l aw,  cont r act  i nt er pr et at i on,  common sense,  
and t he ef f i c i ent  admi ni st r at i on of  j ust i ce.  
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 ¶43 Appr ai sal s al so deser ve a mor e def er ent i al  r evi ew 

because t he appr ai sal  pr ocess i s a f ai r  and ef f i c i ent  t ool  f or  

r esol v i ng di sput es.   Fi r st  and f or emost ,  t he pr ocess i s f ai r  t o 

bot h par t i es.   I t  al l ows each t o appoi nt  an appr ai ser  of  t hei r  

own l i k i ng,  wi t h a neut r al  umpi r e as t he deci di ng vot e.   

Appr ai sal s al so pr omot e f i nal i t y,  ar e t i me and cost - ef f i c i ent ,  

and pl ace a di f f i cul t  f act ual  quest i on——t he r epl acement  val ue of  

an i t em——i nt o t he hands of  t hose best - equi pped t o answer  t hat  

quest i on.   As a f or m of  al t er nat i ve di sput e r esol ut i on,  t he 

appr ai sal  pr ocess i s f avor ed and encour aged.   See gener al l y,  

St at e v.  P. G.  Mi r on Const r .  Co. ,  181 Wi s.  2d 1045,  1055,  512 

N. W. 2d 499 ( 1994)  ( " I t  has been t he pol i cy of  t hi s st at e and 

t hi s cour t  t o f ost er  ar bi t r at i on as an al t er nat i ve t o 

l i t i gat i on.   The advant age of  such a pr ocess l i es i n t he 

avoi dance of  t he f or mal i t i es,  del ay,  and expense of  l i t i gat i on. "  

( c i t at i ons omi t t ed) ) .  

¶44 Appr ai sal s,  t hen,  ar e pr esumpt i vel y val i d.   They 

shoul d not  be l i ght l y set  asi de,  even i f  t he cour t  di sagr ees 

wi t h t he awar d.   Dechant  v.  Gl obe & Rut ger s Fi r e I ns.  Co. ,  194 

Wi s.  579,  581,  217 N. W.  322 ( 1928) .   An appr ai sal  may be set  

asi de onl y upon t he showi ng of  f r aud,  bad f ai t h,  a mat er i al  

mi st ake,  or  a l ack of  under st andi ng or  compl et i on of  t he 

cont r act ual l y assi gned t ask.   I d. ;  see al so 44A Am.  Jur .  2d 

I nsur ance § 1665 ( 2009) ;  Cent .  Li f e I ns.  Co.  v.  Aet na Cas.  & 

Sur .  Co. ,  466 N. W. 2d 257,  260 ( I owa 1991) ;  Wel l s v.  Am.  St at es 

Pr ef er r ed I ns.  Co. ,  919 S. W. 2d 679,  683 ( Tex.  App.  1996) .   

Unhappi ness wi t h t he amount  of  an appr ai sal  awar d i s not  enough 



No.  2007AP1992   

 

21 
 

t o set  i t  asi de.   Dechant ,  194 Wi s.  at  581 ( hol di ng t hat  even a 

subst ant i al  di f f er ence bet ween t he appr ai sal  awar d and t he l oss 

as det er mi ned by t he j ur y was not  suf f i c i ent  t o set  asi de an 

awar d) .  

¶45 Revi ew of  an appr ai sal  awar d shoul d usual l y be l i mi t ed 

t o t he f ace of  t he awar d. 17  See Qui nn v.  New Yor k Fi r e I ns.  Co. ,  

22 Wi s.  2d 495,  500- 02,  126 N. W. 2d 211 ( 1964)  ( hol di ng t hat  

because t he f ace of  t he appr ai sal  awar d di d not  i ncl ude t he 

act ual  cash val ue as r equi r ed by t he Pol i cy,  t he awar d,  on i t s  

f ace,  di d not  compl y wi t h t he r equi r ement s of  t he Pol i cy and 

shoul d be set  as i de) .   I f  f r aud,  bad f ai t h,  mat er i al  mi st ake,  or  

a l ack of  under st andi ng of  t he pr ocess ar e r easonabl y 

i mpl i cat ed,  i t  i s  wi t hi n a j udge' s di scr et i on t o al l ow f ur t her  

i nqui r y or  di scover y.   Ul t i mat el y,  t he gr eat er  danger  i n 

                                                 
17 The di ssent  t akes i ssue wi t h t hi s st at ement ,  bel i evi ng 

t hat  t hi s appr oach does not  ensur e a f ai r  appr ai sal  pr ocess.   
Di ssent ,  ¶¶73- 74.   I t  i s  t he di ssent ' s appr oach,  however ,  t hat  
i s  r adi cal .    

The di ssent  negl ect s t he f act  t hat  t he par t i es cont r act ed 
f or  t he appr ai sal  pr ocess.   Thus,  a def er ent i al  r evi ew i s i n 
accor d wi t h t he par t i es '  bar gai ned- f or  agr eement .   I n addi t i on,  
we have not  st at ed t hat  r evi ew i s al ways l i mi t ed t o t he f ace of  
t he awar d.   Rat her ,  we have st at ed t hat  r evi ew i s usual l y 
l i mi t ed t o t he f ace of  t he awar d.   Thi s gi ves t he c i r cui t  j udge 
di scr et i on t o exer ci se hi s or  her  j udgment  i n t he i nt er est s of  
f ai r ness,  whi l e al so ensur i ng t hat  appr ai sal s ar e not  r eadi l y 
subj ect  t o chal l enge i n cour t s,  and ar e gi ven t he def er ence t hey 
deser ve.   Fi nal l y,  t he di ssent  negl ect s t he i nt er est s of  
ef f i c i ency and f i nal i t y.   The pur pose of  al t er nat i ve di sput e 
r esol ut i on met hods such as bi ndi ng appr ai sal  i s  t o hel p 
l i t i gant s r esol ve t hei r  di sput es r el at i vel y qui ckl y and 
i nexpensi vel y.   The di ssent ' s appr oach woul d def eat  t hi s pur pose 
by expandi ng and pr ot r act i ng expensi ve and st r essf ul  l i t i gat i on—
—t he exact  opposi t e pur pose such cl auses wer e i nt ended t o have.    
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r evi ewi ng appr ai sal  awar ds i s not  an unj ust  awar d,  but  l i t i gant s 

second- guessi ng an awar d obt ai ned as a r esul t  of  a pr ocess t o 

whi ch t hey agr eed.   Cour t s must  not  subst i t ut e t hei r  j udgment  

f or  t hat  of  t he appr ai ser s.  

¶46 I n t he case at  bar ,  Donaubauer  chal l enges t he awar d on 

t he gr ounds t hat  t he appr ai ser s di d not  under st and t hei r  r ol e i n 

t he pr ocess.   Her e,  t he f ace of  t he awar d demonst r at es t hat  t he 

appr ai ser s under st ood and accompl i shed t hei r  cont r act ual  t ask.   

The appr ai sal  awar d i t emi zed t he component s of  t he val uat i on and 

gave t he r epl acement  cost  and act ual  cash val ue f or  each.   The 

awar d speci f i ed val ues f or  t he dwel l i ng i t sel f ,  and gave 

separ at e addi t i onal  val ues f or  t he second f l oor  k i t chen,  sept i c 

syst em,  ext er i or  concr et e,  ext er i or  bl ackt op,  shed by t he 

gar age,  out bui l di ngs,  t r ees,  sod,  f l ower s,  pl ant s,  and shr ubs.   

Not hi ng on t he f ace of  t he awar d demonst r at es t hat  t he 

appr ai ser s l acked under st andi ng of  t hei r  t ask.  

¶47 Donaubauer  asser t s t hat  t he communi cat i ons bet ween t he 

par t i es evi nce a mi sunder st andi ng of  t hei r  t ask.   Si nce we see 

not hi ng on t he f ace of  t he awar d t hat  suppor t s a 

mi sunder st andi ng,  t he communi cat i ons need not  be exami ned.   But  

even i f  we t ook t hese communi cat i ons i nt o account ,  we do not  

bel i eve t hey show what  Donaubauer  al l eges.   When vi ewed i n 

cont ext ,  t hey appear  t o be t he nor mal  back- and- f or t h bet ween 

appr ai ser s i n an ef f or t  t o ascer t ai n t he t r ue r epl acement  val ue.   

Donaubauer ' s f ocus on t he appr ai ser s '  communi cat i ons embodi es 

pr eci sel y t he k i nd of  second- guessi ng of  t he appr ai sal  pr ocess 

we must  avoi d.  
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¶48 Donaubauer  al so ar gues t hat  t he r epl acement  val ue i n 

t he appr ai sal  awar d was not  suf f i c i ent  t o pr ovi de a r epl acement  

of  l i ke k i nd and qual i t y as seen f r om t he di scr epancy bet ween 

hi s or i gi nal  home and t he pr oposed home f r om t he t hi r d- par t y 

bui l der .   He not es t hat  t he pr oposed home was 600 squar e f eet  

smal l er ,  and di d not  cont ai n many f eat ur es t hat  wer e i ncl uded i n 

hi s or i gi nal  home.  

 ¶49 These ar e speci ous ar gument s.   The si mpl e f act  i s  t hat  

t he home pr oposal  was not  par t  of  t he appr ai sal  awar d.   I t  was a 

pr oposed home desi gn based on t he amount  of  t he awar d,  but  i t  

was not  a par t  of  t he awar d.   Donaubauer  cer t ai nl y had and has 

t he f r eedom t o sol i c i t  addi t i onal  desi gn pr oposal s f r om ot her  

cont r act or s t hat  f i t  hi s desi r ed speci f i cat i ons. 18 

¶50 The r eal  i ssue,  of  cour se,  i s t hat  Donaubauer  f eel s 

t he awar d was t oo l ow.   I t  may be t hat  t he awar d was l ow,  and i t  

may be t hat  Donaubauer  cannot  obt ai n a 4, 000 squar e f oot  home 

wi t h t he same speci f i cat i ons based on t he awar d.   Conver sel y,  

t he awar d may be t oo hi gh.   That  i s of  no event .   The sal i ent  

f act  i s  t hat  Donaubauer  agr eed t o par t i c i pat e i n t he bi ndi ng 

appr ai sal  pr ocess he cont r act ed f or  i n hi s Pol i cy.   Ther e i s no 

                                                 
18 The di ssent  never  addr esses t hi s f act .   Rat her ,  t he 

di ssent  specul at es t hat  t he homebui l der  who submi t t ed a pr oposed 
home pl an t o Donaubauer  " appear ed t o bel i eve t hat  t he awar d was 
i nsuf f i c i ent  t o cover  t he cost  of  a home of  l i ke k i nd and 
qual i t y t o Donaubauer ' s or i gi nal  home. "   Di ssent ,  ¶74.   No such 
concl usi on can per suasi vel y be dr awn f r om t he f act  t hat  one home 
bui l der  submi t t ed one bi d and i n so doi ng,  omi t t ed cer t ai n 
f eat ur es t hat  wer e pr esent  i n t he dest r oyed home.   The r ecor d 
cont ai ns no evi dence of  what  sor t  of  home Donaubauer  coul d 
r ecei ve wi t h t he appr ai sal  awar d.  
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cr edi bl e evi dence on t he f ace of  t he awar d of  f r aud,  bad f ai t h,  

mat er i al  mi st ake,  or  a f ai l ur e t o under st and t he cont r act ual l y 

assi gned t ask.   Ther ef or e,  t he awar d shoul d not  be set  asi de.  

C.  

¶51 The f i nal  quest i on i s whet her  t he c i r cui t  cour t  er r ed 

when i t  deni ed di scover y i nt o t he appr ai sal  pr ocess.   Donaubauer  

ar gues t hat  because r epl acement  val ue of  t he home was at  i ssue,  

and hi s di scover y r equest s wer e r el evant  t o t hat  i ssue,  t hat  hi s 

di scover y r equest s wer e i mpr oper l y deni ed.   He asser t s t hat  i f  a 

pr i ma f aci e case f or  f r aud,  bad f ai t h,  or  f ai l ur e t o appr eci at e 

t he t ask exi st s,  t hen di scover y shoul d be al l owed.  

¶52 We agr ee t hat  i f  t he chal l enger  of  t he awar d shows 

pr i ma f aci e evi dence of  a r evi ewabl e c l ai m——f r aud,  bad f ai t h,  

mat er i al  mi st ake,  or  a f ai l ur e t o under st and or  compl et e t he 

cont r act ual l y assi gned t ask——t hen di scover y i s pot ent i al l y  

avai l abl e.   Even so,  t he c i r cui t  cour t  i s  vest ed wi t h di scr et i on 

on di scover y di sput es.   Ear l ,  123 Wi s.  2d at  204.   The r ecor d 

her e i s c l ear  t hat  t he t r i al  j udge exami ned t he r el evant  f act s,  

appl i ed a pr oper  st andar d of  l aw,  and r eached a concl usi on t hat  

a r easonabl e j udge coul d r each i n pr ecl udi ng Donaubauer  f r om 

deposi ng t he appr ai ser s and t he t hi r d- par t y cont r act or .   See 

Loy,  107 Wi s.  2d at  414- 415.   The t r i al  j udge di d not  bel i eve 

t he appr ai ser s '  communi cat i ons di spl ayed a mi sunder st andi ng of  
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t hei r  t ask,  and t hi s was a r easonabl e concl usi on. 19  Ther ef or e,  

we hol d t hat  t he t r i al  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on when i t  deni ed Donaubauer ' s di scover y r equest s.  

I V.  CONCLUSI ON 

¶53 We hol d t hat  t he c i r cui t  cour t  di d not  er r oneousl y 

exer ci se i t s di scr et i on i n enf or ci ng t he agr eement  bet ween t he 

par t i es t o par t i c i pat e i n t he bi ndi ng appr ai sal  pr ocess.   We 

al so hol d t hat  t he c i r cui t  cour t  pr oper l y af f i r med t he appr ai sal  

awar d because t her e was no evi dence t hat  t he appr ai ser s engaged 

i n f r aud,  bad f ai t h,  mat er i al  mi st ake,  or  t hat  t hey l acked 

under st andi ng of  t hei r  cont r act ual l y assi gned t ask.   Fi nal l y,  we 

hol d t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 

di scr et i on when i t  deni ed Donaubauer  t he oppor t uni t y t o conduct  

di scover y i nt o t he appr ai sal  pr ocess.   For  t hese r easons,  t he 

hol di ng of  t he cour t  of  appeal s i s af f i r med.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  

 

                                                 
19 I n t he hear i ng on t hi s quest i on,  t he t r i al  j udge was 

pr esent ed wi t h evi dence of  t he appr ai ser s '  communi cat i ons,  but  
emphasi zed t hat  t he par t i es had cont r act ed f or  t he appr ai sal  
pr ocess,  whi ch he f ound was f ai r  by i t s desi gn.   The t r i al  cour t  
not ed t hat  di scover y and f ur t her  i nqui r y i nt o t he appr ai sal  
pr ocess woul d be unwar r ant ed absent  a showi ng of  f r aud,  a l ack 
of  i nt egr i t y i n t he pr ocess,  par t i al i t y ,  or  ot her  ser i ous 
mi sconduct .   Af t er  consi der at i on of  t hese f act or s as appl i ed t o 
t he f act s of  t he case,  t he cour t  concl uded t hat  Donaubauer  had 
not  pr esent ed suf f i c i ent  cause t o second guess t he awar d,  and 
was not  ent i t l ed t o di scover y.   Thi s i s a mani f est l y r easonabl e 
r esul t  and a sound exer ci se of  j udi c i al  di scr et i on by t he t r i al  
cour t .  
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¶54 ANN WALSH BRADLEY,  J.    (dissenting).   Al t hough bot h 

ar bi t r at i on and appr ai sal  ar e cont r act ual  met hods f or  

al t er nat i ve di sput e r esol ut i on,  t her e ar e s i gni f i cant  

di f f er ences.   One di f f er ence l i es i n t he st at ut or y f or mal i t y 

est abl i shed t o def i ne t he par t i es '  r esponsi bi l i t i es and pr ot ect  

t hei r  r i ght s.   " Ar bi t r at i on i n Wi sconsi n i s a f or mal  pr ocedur e,  

and t he par t i es '  r i ght s and r esponsi bi l i t i es ar e def i ned by 

st at ut e.  .  .  .  Appr ai sal  i n Wi sconsi n,  on t he ot her  hand,  i s a 

mechani sm of  di sput e r esol ut i on t hat  i s not  r egul at ed by st at ut e 

and,  dependi ng on t he par t i es '  agr eement  subj ect i ng t hemsel ves 

t o an appr ai sal  pr ocess,  may or  may not  be f or mal . "   Lynch v.  

Am.  Fam.  Mut .  I ns.  Co. ,  163 Wi s.  2d 1003,  1010- 11,  473 

N. W. 2d 515 ( Ct .  App.  1991) .    

¶55 The appr ai sal  pr ocess may be l ess f or mal  t han 

ar bi t r at i on,  but  t hat  does not  mean t hat  i t  can be l ess f ai r . 1   

¶56 Even t hough t he exact  pr ocess necessar y t o cr eat e a 

f ai r  met hod f or  r esol v i ng di sput es t hr ough appr ai sal  i s  not  set  

f or t h i n t he st at ut es,  t her e must  be at  l east  a mi ni mum l evel  of  

pr ocess t o ensur e t hat  t he par t i es ar e hear d and t hat  an 

appr ai sal  deci s i on i s f ai r l y  r eached and r evi ewed.   Thi s i s 

especi al l y i mpor t ant  because t he f or m appr ai sal  c l auses i n 

st andar d i nsur ance pol i c i es,  whi ch ar e cont r act s of  adhesi on,  

may r esul t  i n a pol i cyhol der ' s f or f ei t ur e of  t he r i ght  t o have a 

j ur y det er mi ne t he amount  of  l oss.    

                                                 
1 See gener al l y Ti mot hy P.  Law & Ji l l i an L.  St ar i novi ch,  

What  I s I t  Wor t h?  A Cr i t i cal  Anal ysi s of  I nsur ance Appr ai sal ,  
13 Conn.  I ns.  L. J.  291 ( 2006- 2007) .  



No.   2007AP1992. awb 

 

2 
 

¶57 The maj or i t y,  however ,  seems obl i v i ous t o t he 

necessi t y of  est abl i shi ng mi ni mum st andar ds f or  f ai r ness i n t he 

appr ai sal  pr ocess because i t :  ( 1)  al l ows f or  t he f or f ei t ur e of  

an i mpor t ant  r i ght  by er r oneousl y r eadi ng i nt o t he appr ai sal  

c l ause t he wor d " bi ndi ng"  wher e i t  does not  exi st ;  ( 2)  appear s 

t o const r ai n meani ngf ul  r evi ew of  an appr ai sal  awar d under  most  

c i r cumst ances by l i mi t i ng r evi ew t o t he f ace of  t he awar d;  and 

( 3)  af f i r ms t he ci r cui t  cour t ' s  er r oneous deci s i on r ef usi ng t o 

per mi t  Donaubauer  t o conduct  necessar y di scover y i n an act i on i n 

t he c i r cui t  cour t  t o i nval i dat e t he appr ai sal  awar d.   Because 

t he maj or i t y f ai l s  t o est abl i sh even mi ni mum st andar ds f or  

f ai r ness i n t he appr ai sal  pr ocess,  I  r espect f ul l y di ssent .  

I  

¶58 Bef or e addr essi ng t he i nf i r mi t i es i n t he maj or i t y 

opi ni on,  I  br i ef l y descr i be i t s r esponse t o t he i ssues 

pr esent ed.   The maj or i t y concl udes t hat  Donaubauer  agr eed t o 

bi ndi ng appr ai sal ——not  j ust  once,  but  t wi ce.   I t  i nt er pr et s a 

c l ause i n t he pol i cy t hat  t he agr eement  of  t wo appr ai ser s " wi l l  

set  t he amount  of  l oss"  as an expl i c i t  st at ement  t hat  t he 

appr ai sal  i s  bi ndi ng.   Maj or i t y op. ,  ¶34.   Hedgi ng i t s bet s,  i t  

al so det er mi nes t hat  Donaubauer ' s l et t er  st at i ng t hat  he was 

" wi l l i ng t o f ul f i l l  hi s cont r act ual  obl i gat i ons"  amount s t o a 

second agr eement ,  and t hat  " Donaubauer  di d not  cont est  Far mer s'  

asser t i on t hat  he must  submi t  t o bi ndi ng appr ai sal . "   Maj or i t y 

op. ,  ¶39.  

¶59 I n addi t i on,  t he maj or i t y concl udes t hat  appr ai sal s 

ar e pr esumpt i vel y val i d,  and t hat  t hey ar e f ai r  because each 
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par t y i s al l owed " t o appoi nt  an appr ai ser  of  t hei r  own l i k i ng,  

wi t h a neut r al  umpi r e as t he dec i di ng vot e. "   I d.  op. ,  ¶43.   I t  

det er mi nes t hat  " [ r ] evi ew of  an appr ai sal  awar d shoul d usual l y  

be l i mi t ed t o t he f ace of  t he awar d. "   I d. ,  ¶45.    Donaubauer  

ar gues t hat  t he ar bi t r at or s '  e- mai l  communi cat i ons ar e evi dence 

t hat  t hey mi sunder st ood t hei r  r ol e i n t he pr ocess.   

Never t hel ess,  t he maj or i t y concl udes,  " Si nce we see not hi ng on 

t he f ace of  t he awar d t hat  suppor t s a mi sunder st andi ng,  t he 

communi cat i ons need not  be exami ned. "   I d. ,  ¶47.  Fur t her ,  i t  

concl udes t hat  t he c i r cui t  cour t  cor r ect l y exer ci sed i t s  

di scr et i on when i t  di d not  per mi t  Donaubauer  t o conduct  

di scover y i n t he c i r cui t  cour t  act i on.   Maj or i t y op. ,  ¶52.  

I I  

¶60 I  exami ne f i r st  whet her  Donaubauer  i s bound by t he 

amount  det er mi ned i n t he appr ai sal  pr ocess and i s t hus 

f or ecl osed f r om pur sui ng an act i on i n a cour t  of  l aw.   The r i ght  

t o access cour t s i n or der  t o f i l e a l awsui t  f or  damages i s an 

i mpor t ant  r i ght  f or  al l  c i t i zens.   " [ A] ny wai ver  of  t he r i ght  

must  be cl ear  and unambi guous. "   DeGr oot  v.  Far mer s Mut .  Hai l  

I ns.  Co.  of  I owa,  643 N. E. 2d 875,  876 ( I l l .  App.  1994)  

( det er mi ni ng t hat  an appr ai sal  c l ause si mi l ar  t o c l ause bef or e 

us t oday di d " not  oper at e as a f i nal  and bi ndi ng r esol ut i on of  

t he par t y ' s di sput e"  and di d " not  f or ecl ose ei t her  par t y f r om 

mai nt ai ni ng an act i on i n a cour t  of  l aw" ) .  

¶61 Appr ai sal  c l auses,  l i ke ar bi t r at i on c l auses,  may be 

bi ndi ng or  nonbi ndi ng.   I n or der  t o det er mi ne whet her  t he 
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appr ai sal  c l ause her e was bi ndi ng or  nonbi ndi ng,  we must  exami ne 

t he wor ds of  t he i nsur ance cont r act .    

¶62 Thi s exami nat i on has doubl e i mpor t  her e because of  

Donaubauer ' s subsequent  agr eement  t o " f ul f i l l  hi s cont r act ual  

obl i gat i ons. "   See maj or i t y op. ,  ¶17.   Donaubauer ' s subsequent  

agr eement  i s not hi ng mor e or  l ess t han an agr eement  t o f ul f i l l  

t he obl i gat i ons set  f or t h i n hi s i nsur ance cont r act .  

¶63 The cont r act  pr ovi des:    

I f  you and we f ai l  t o agr ee on t he amount  of  l oss,  
ei t her  may demand an appr ai sal  of  t he l oss.   I n t hi s 
event ,  each par t y wi l l  choose a compet ent  
appr ai ser  .  .  .  .  The appr ai ser s wi l l  separ at el y set  
t he amount  of  l oss.   I f  t he appr ai ser s submi t  a 
wr i t t en r epor t  of  an agr eement  t o us,  t he amount  
agr eed upon wi l l  be t he amount  of  l oss.   I f  t hey f ai l  
t o agr ee,  t hey wi l l  submi t  t hei r  di f f er ences t o t he 
umpi r e.   A deci s i on agr eed t o by any t wo wi l l  set  t he 
amount  of  l oss.  

¶64 I t  i s  par t i cul ar l y not ewor t hy t hat  t he wor ds 

" bi ndi ng, "  " bi nd, "  or  " bound"  appear  nowher e i n t hi s appr ai sal  

c l ause.   Such wor ds,  or  a var i at i on t her eon,  ar e compl et el y 

absent  f r om t he t ext .   Yet  bot h t he maj or i t y and t he ci r cui t  

cour t  r ead t he wor d " bi ndi ng"  i nt o t he c l ause wher e i t  does not  

exi st .  

¶65 The maj or i t y and t he ci r cui t  cour t  commi t  t he same 

er r or :  t hey conf l at e t he agr eement  t o par t i c i pat e i n an 

appr ai sal  pr ocess ( whi ch appear s i n t he t ext  of  t he c l ause)  wi t h 

an agr eement  t o be bound by t he amount  det er mi ned i n t he pr ocess 

( whi ch does not  appear  i n t he t ext ) .   See maj or i t y op. ,  ¶3 ( " We 

hol d t hat  t he c i r cui t  cour t  di d not  er r oneousl y exer ci se i t s 
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di scr et i on i n enf or ci ng t he agr eement  bet ween t he par t i es t o 

par t i c i pat e i n t he bi ndi ng appr ai sal  pr ocess. " ) .  

¶66 I  i nst ead f ol l ow t he basi c pr i nci pl e of  i nsur ance 

cont r act  i nt er pr et at i on t hat  any ambi gui t y i s const r ued agai nst  

t he dr af t er  of  t he pol i cy.   I f  Far mer s want ed t he cont r act  t o 

pr ovi de f or  a bi ndi ng appr ai sal  pr ocess,  i t  shoul d have heeded 

t he advi ce of f er ed t o t hose who dr af t  cont r act ual  appr ai sal  

c l auses:  when dr af t i ng a bi ndi ng appr ai sal  c l ause you shoul d 

expr essl y st at e t hat  i t  i s  bi ndi ng i n or der  t o avoi d any 

ambi gui t y.  See Thomas J.  St i panowi ch,  Cont r act  and Conf l i c t  

Management ,  2001 Wi s.  L.  Rev.  831,  871 ( di scussi ng t he nat ur e 

and pr ocess of  deci s i on maki ng,  i ncl udi ng whet her  appr ai sal s ar e 

bi ndi ng or  nonbi ndi ng,  and st at i ng:  " [ I ] t  behooves dr af t er s t o 

make expl i c i t  t he par t i es '  expect at i ons[ . ] " ) ;  see al so Nei l  S.  

Hecht ,  Var i abl e Rent al  Pr ovi s i ons i n Long Ter m Gr ound Leases,  72 

Col um.  L.  Rev.  625,  685 ( 1972)  ( " To ant i c i pat e [ t he]  possi bi l i t y  

[ t hat  one of  t he par t i es i s unwi l l i ng t o accept  t he appr ai ser s '  

det er mi nat i on] ,  i t  i s  wi se t o add a c l ause pr ovi di ng t hat  t he 

deci s i on of  t he appr ai ser s shal l  bi nd t he par t i es[ . ] " ) .  

¶67 I nsur ance pol i c i es ar ound t he count r y f ol l ow t hat  

advi ce and expr essl y st at e i n t he appr ai sal  c l ause whet her  i t  i s  

bi ndi ng.   See,  f or  exampl e,  t he c l ause set  f or t h i n anot her  

Wi sconsi n case,  Bowman v.  Famer s I nsur ance Gr oup of  Compani es:  

You or  we may demand appr ai sal  of  t he l oss.   Each wi l l  
appoi nt  and pay a compet ent  and di s i nt er est ed 
appr ai ser  .  .  .  .  Each appr ai ser  wi l l  s t at e separ at el y 
t he act ual  cash val ue and t he amount  of  l oss.   An 
awar d i n wr i t i ng by any t wo appr ai ser s wi l l  det er mi ne 
t he amount  payabl e,  whi ch shal l  be bi ndi ng on t he 
par t i es.   
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No.  1994AP661,  unpubl i shed sl i p op.  ( Wi s.  Ct .  App.  Apr .  27,  

1995)  ( emphasi s added) ;  see al so Canf i el d v.  Wat er t own Fi r e I ns.  

Co. ,  55 Wi s.  419,  12 N. W.  252 ( 1882) ,  i nf r a,  ¶79 n. 2 ( " [ T] hei r  

awar d i n wr i t i ng shal l  be bi ndi ng on t he par t i es her et o[ . ] " )   By  

cont r ast ,  t he wor ds i n t he i nsur ance cont r act  bef or e us s i mpl y 

f ai l  t o make bi ndi ng t he accept ance of  t he appr ai sal  amount .    

¶68 The same wor di ng——ver bat i m t o Donaubauer ' s pol i cy——was 

exami ned i n Mer r i mack Mut ual  Fi r e I nsur ance Company v.  Bat t s,  59 

S. W. 3d 142 ( Tenn.  Ct .  App.  2001) .   I n t hat  case,  an i nsur ed 

want ed t o enf or ce t he appr ai sal  c l ause agai nst  t he i nsur ance 

company.   She ar gued t hat  t he appr ai sal  c l ause i n her  homeowner s 

pol i cy was i n essence a bi ndi ng ar bi t r at i on agr eement  r equi r i ng 

t he i nsur ance company t o pay t he f ul l  amount  of  t he appr ai ser s '  

cal cul at i on of  her  l oss.    

¶69 The cour t  set  f or t h t he r ul es of  const r uct i on f or  

i nsur ance pol i c i es.   I t  st at ed t hat  " [ t ] he r espect i ve r i ght s of  

an i nsur ed and an i nsur ance company ar e gover ned by t hei r  

cont r act  of  i nsur ance. "   I d.  at  148.   " As wi t h any ot her  

cont r act ,  t he cour t s must  gi ve ef f ect  t o t he par t i es '  i nt ent i ons 

as r ef l ect ed i n t hei r  wr i t t en cont r act  of  i nsur ance. "   I d.   

Exami ni ng t he exact  wor ds t hat  ar e now bef or e us,  t he cour t  

concl uded t hat  t he appr ai sal  c l ause di d not  bi nd t he i nsur ance 

company t o pay t he amount  set  by t he appr ai ser s.   I d.  at  150.  

¶70 Consi st ent  wi t h Mer r i mack Mut ual ,  Donaubauer  was not  

r equi r ed under  t he expr ess l anguage of  t he pol i cy t o be bound by 

t he amount  set  by t he appr ai ser s.   I n f act ,  under  Lynch v.  

Amer i can Fami l y Mut ual  I nsur ance Company,  163 Wi s.  2d 1003,  he 
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was not  even bound t o par t i c i pat e i n any f ashi on what soever  i n 

t he appr ai sal  pr ocess.  

¶71 I n Lynch,  t he cour t  hel d t hat  " an i nsur ance company 

may not  demand an appr ai sal  of  a l oss af t er  t he commencement  of  

an act i on by t he i nsur ed on t hat  l oss when t he i nsur ance company 

f ai l ed t o demand t he appr ai sal  pr i or  t o t he l awsui t  even t hough 

i t  had an oppor t uni t y t o do so. "   I d.  at  1008.   Her e,  t he f act s 

ar e c l ear .   On Apr i l  15,  2003,  Donaubauer ' s home was dest r oyed 

by f i r e.   A year  l at er ,  on Apr i l  12,  2004,  he commenced a 

l awsui t  i n t he c i r cui t  cour t .   Al most  anot her  year  passed af t er  

t he commencement  of  t he act i on bef or e Far mer s i nvoked t he 

appr ai sal  c l ause and desi gnat ed i t s appr ai ser .   Far mer s 

cer t ai nl y had pl ent y of  oppor t uni t y t o demand an appr ai sal  pr i or  

t o t he commencement  of  t he act i on and i t  s i mpl y f ai l ed t o do so.  

¶72 When agr eei ng t o par t i c i pat e i n appr ai sal  af t er  

commenci ng l i t i gat i on agai nst  Far mer s,  Donaubauer  agr eed onl y  t o 

" f ul f i l l  hi s cont r act ual  obl i gat i ons"  under  t he pol i cy.   Her e,  

t he par t i es '  agr eement ,  as r ef l ect ed i n t he pol i cy,  di d not  

expr essl y pr ovi de f or  bi ndi ng appr ai sal .   Accor di ngl y,  I  

concl ude t hat  Donaubauer  i s not  bound t o accept  t he amount  

det er mi ned by t he appr ai sal .   He has not  c l ear l y and 

unambi guousl y f or f ei t ed hi s r i ght  t o have a j ur y deci de t he 

i ssue of  hi s damages.  

I I I  

¶73 Havi ng concl uded t hat  par t i es can be bound t o an 

appr ai sal  pr ocess wi t hout  an expl i c i t  agr eement ,  t he maj or i t y  

appear s t o const r ai n any meani ngf ul  r evi ew of  an appr ai sal  awar d 
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under  most  c i r cumst ances.   The maj or i t y opi ni on asser t s t hat  

" [ r ] evi ew of  an appr ai sal  awar d shoul d usual l y be l i mi t ed t o t he 

f ace of  t he awar d, "  but  t hat  " [ i ] f  f r aud,  bad f ai t h,  mat er i al  

mi st ake,  or  a l ack of  under st andi ng of  t he pr ocess ar e 

r easonabl y i mpl i cat ed,  i t  i s  wi t hi n a j udge' s di scr et i on t o 

al l ow f ur t her  i nqui r y or  di scover y. "   Maj or i t y op. ,  ¶45.  

¶74 Her e,  Donaubauer  pr esent ed evi dence t hat  t he 

appr ai ser s mi sunder st ood t hei r  r ol e.   The appr ai ser s '  e- mai l  

communi cat i ons i ndi cat ed t hat  t hey mi ght  not  under st and t hat  

t hey wer e r equi r ed t o pr ovi de an awar d t hat  woul d per mi t  

Donaubauer  t o bui l d a new home of  " l i ke k i nd and qual i t y, "  as 

pr ovi ded by t he i nsur ance pol i cy.   Thi s  i nf er ence i s  

st r engt hened by t he f act  t hat  t he ver y same homebui l der  who 

assi st ed t he appr ai ser s i n cal cul at i ng t he amount  of  t he awar d 

submi t t ed a pr oposal  f or  Donaubauer ' s new home——and i t  was 600 

squar e f eet  smal l er  t han t he or i gi nal  home.   See maj or i t y op. ,  

¶25.   Thus,  t he homebui l der  appear ed t o bel i eve t hat  t he awar d 

was i nsuf f i c i ent  t o cover  t he cost  of  a home of  l i ke k i nd and 

qual i t y t o Donaubauer ' s or i gi nal  home.  

¶75 Never t hel ess,  despi t e t he ext r i nsi c evi dence t hat  t he 

appr ai ser s f ai l ed t o under st and t hei r  r ol e i n t he pr ocess,  t he 

maj or i t y l i mi t s i t s r evi ew t o t he f ace of  t he awar d.   I t  st at es:  

" Si nce we see not hi ng on t he f ace of  t he awar d t hat  suppor t s a 

mi sunder st andi ng,  t he communi cat i ons need not  be exami ned. "   

Maj or i t y op. ,  ¶47.  

¶76 Rar e wi l l  be t he case,  however ,  wher e f r aud,  bad 

f ai t h,  mat er i al  mi st ake,  or  l ack of  under st andi ng of  t he pr ocess 
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i s  appar ent  f r om t he f ace of  an appr ai sal  awar d.  The maj or i t y ' s 

det er mi nat i on t hat  r evi ew i s usual l y l i mi t ed t o t he f ace of  t he 

awar d i s t hus t ant amount  t o a concl usi on t hat  as l ong as t he 

appr ai ser s pr ovi de dol l ar  f i gur es f or  sever al  enumer at ed 

cat egor i es,  t he awar d wi l l  s t and.   Thi s det er mi nat i on i s not  

adequat e t o ensur e t hat  appr ai sal s ar e f undament al l y f ai r .   

¶77 Fur t her ,  t hi s hol l ow st andar d of  r evi ew i s not  

mandat ed by our  case l aw.   The maj or i t y c i t es Qui nn v.  New Yor k 

Fi r e I nsur ance Company,  22 Wi s.  2d 495,  126 N. W. 2d 211 ( 1964)  

f or  t he pr oposi t i on t hat  r evi ew " shoul d usual l y be l i mi t ed t o 

t he f ace of  t he awar d, "  but  t hi s i s a mi schar act er i zat i on of  

Qui nn.   I n t hat  case and under  t he t er ms of  t he pol i cy,  t he 

appr ai ser  was r equi r ed t o appr ai se t he act ual  cash val ue of  

pr oper t y damaged by f i r e.   Never t hel ess,  t he awar d made " no 

r ef er ence t o act ual  cash val ue;  i t  set s f or t h onl y t he l oss. "   

I d.  at  500.   The cour t  det er mi ned t hat  " The awar d,  on i t s f ace,  

does not  compl y wi t h t he r equi r ement s of  t he pol i cy. "   

Ther ef or e,  t he cour t  concl uded t hat  t he appr ai sal  awar d was " of  

no ef f ect . "   I d.  at  502.  

¶78 Qui nn af f i r ms t he pr i nci pl e t hat  when i t  i s  appar ent  

f r om t he f ace of  t he awar d t he ar bi t r at or s di d not  under st and 

t he pr ocess,  t he awar d i s i nval i d.   However ,  i t  does not  l i mi t  

t he cour t ' s  r evi ew t o t he f ace of  t he awar d.   Nowher e does i t  

st at e t hat  gr ounds f or  i nval i dat i ng an appr ai sal  awar d must  

usual l y be appar ent  on t he awar d' s f ace.  

¶79 I n f act ,  our  case l aw suppor t s t he opposi t e 

concl usi on.   I n Canf i el d,  55 Wi s.  419,  t he i nsur ed f i l ed a 
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l awsui t  i n cour t  t o set  asi de an appr ai sal . 2  The i nsur ed 

t est i f i ed t hat  he was not  per mi t t ed t o pr esent  evi dence t o t he 

appr ai ser s and t hat  t he appr ai ser s i ncor r ect l y bel i eved t hat  

cer t ai n i t ems wer e not  cover ed by t he i nsur ance pol i cy.   The 

cour t  excl uded t he i nsur ed' s  t est i mony.   On appeal ,  we 

det er mi ned t hat  t he t est i mony was wr ongl y excl uded.   We st at ed 

t hat  t he i nsur ed " may set  up any mat t er  whi ch shows t he awar d 

i nval i d,  whet her  such mat t er  appear s upon i t s f ace or  not . "   I d.  

at  424.  

¶80 Her e,  t he maj or i t y br eaks new gr ound by l i mi t i ng,  

under  most  c i r cumst ances,  a cour t ' s  r evi ew of  an appr ai sal  t o 

t he f ace of  t he awar d.   The r esul t  wi l l  of t en pr event  any 

meani ngf ul  r evi ew at  al l .  

¶81 I n t hi s case,  t he appr ai sal  awar d i s a t wo- page 

document .   The f i r st  page of  t he awar d cont ai ns:  a s i gned 

decl ar at i on of  t he appr ai ser s t hat  t hey wi l l  act  i mpar t i al l y  and 

make a " t r ue,  j ust  and consci ent i ous awar d" ;  t he sel ect i on of  an 

umpi r e;  a st at ement  of  t he qual i f i cat i ons of  t he umpi r e;  and a 

st at ement  of  t he t ot al  r epl acement  cost  and act ual  cash val ue of  

l oss.   The second page pr ovi des an i t emi zat i on of  t he t ot al  

r epl acement  cost  and t he t ot al  act ual  cash val ue of  t he 

                                                 
2 Al t hough t he cour t  i n Canf i el d appear s t o use t he t er ms 

" appr ai sal "  and " ar bi t r at i on"  i nt er changeabl y,  t he c l ause i n t he 
i nsur ance pol i cy was f or  appr ai sal  of  t he amount  of  l oss:  " I f  
di f f er ences of  opi ni on shoul d ar i se bet ween t he par t i es her et o 
as t o t he amount  of  l oss or  damage,  t he subj ect  shal l  be 
r ef er r ed t o t wo di s i nt er est ed and compet ent  men .  .  .  who shal l  
ascer t ai n,  est i mat e,  and appr ai se t he l oss or  damage,  and t hei r  
awar d i n wr i t i ng shal l  be bi ndi ng on t he par t i es her et o[ . ] "   
Canf i el d v.  Wat er t own Fi r e I ns.  Co. ,  55 Wi s.  419,  420,  12 N. W.  
252 ( 1882) .    
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f ol l owi ng i t ems:  " dwel l i ng" ;  " 2nd f l oor  k i t chen" ;  " sept i c 

syst em" ;  " ext er i or  concr et e" ;  " ext er i or  bl ackt op" ;  " shed by 

gar age" ;  " out bui l di ngs" ;  " t r ees" ;  " sod" ;  and " f l ower s,  pl ant s,  

shr ubs. "  

¶82 I t  i s  c l ear  f r om t he f ace of  t he awar d t hat  t he 

appr ai ser s assi gned a r epl acement  cost  and act ual  cash val ue f or  

i t ems i n t he t en separ at e cat egor i es l i s t ed above.   What  i s 

i nvi s i bl e,  however ,  i s  any expl anat i on of  how t he appr ai ser s 

ar r i ved at  t he r epl acement  cost  and cash val ue of  any of  t he 

above i t ems.   I t  i s  uncl ear  whet her  t he appr ai ser s adher ed t o 

t he pol i cy ' s def i ni t i on of  " r epl acement  val ue"  as t he cost  of  

r epl aci ng Donaubauer ' s home wi t h a home of  " l i ke k i nd and 

qual i t y. "   Unl i ke i n ar bi t r at i on wher e an ar bi t r at or  must  

expl ai n hi s f act ual  concl usi ons and l egal  r easoni ng i n a wr i t t en 

deci s i on,  t her e i s no r easoni ng t hat  can be t r acked on t he f ace 

of  t hi s appr ai sal  awar d.   I f  Donaubauer  i s cor r ect  and t he 

appr ai ser s di d not  appr eci at e t hei r  r ol e i n t he appr ai sal  

pr ocess t o det er mi ne t he cost  of  r ebui l di ng a home of  l i ke k i nd 

and qual i t y,  i t  woul d l i kel y not  be appar ent  f r om t he f ace of  

t he appr ai sal  awar d.    

I V 

¶83 Fi nal l y,  t he maj or i t y depr i ves l i t i gant s of  t he t ool s  

necessar y t o subst ant i at e a c l ai m t hat  t he appr ai sal  pr ocess was 

not  f ai r .   Her e,  Donaubauer  f i l ed an act i on i n c i r cui t  cour t  

seeki ng t o i nval i dat e t he appr ai sal  on t he gr ounds t hat  t he 
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appr ai ser s mi sunder st ood t hei r  t ask. 3  He cont ends t hat  he shoul d 

have been per mi t t ed t o conduct  di scover y i n t he c i r cui t  cour t  

act i on t o bol st er  hi s c l ai ms.   Speci f i cal l y,  he sought  t o depose 

t he appr ai ser s t o ascer t ai n t hei r  under st andi ng of  t he t ask.    

¶84 I mpor t ant l y,  Donaubauer  does not  r equest  di scover y 

dur i ng an appr ai sal  pr ocess.   Rat her ,  he r equest s di scover y i n a 

c i v i l  act i on f i l ed i n c i r cui t  cour t  t o vacat e t he appr ai sal  

awar d.   A basi c t enet  of  c i v i l  pr ocedur e i s t hat  r el evant  

evi dence whi ch i s not  pr i v i l eged i s di scover abl e.   Wi s.  St at .  

§ 804. 01( 2) ( a) .   Evi dence of  t he appr ai ser s '  under st andi ng of  

t hei r  r ol e woul d be r el evant  t o Donaubauer ' s c l ai m.    

¶85 The maj or i t y agr ees t hat  t he appr ai sal  shoul d be 

vacat ed i f  t he appr ai ser s f ai l ed t o under st and t hei r  t ask,  and 

t hat  di scover y i nt o t hi s mat t er  i s pot ent i al l y  avai l abl e i f  

Donaubauer  made a pr i ma f aci e showi ng t hat  t hey mi sunder st ood 

t hei r  t ask.   Yet ,  wi t hout  expl ai ni ng t he ci r cui t  cour t ' s  

r easoni ng,  t he maj or i t y s i mpl y concl udes t hat  " t he t r i al  j udge 

                                                 
3 We can be gui ded by t he st at ut or y st andar ds f or  vacat i ng 

or  modi f y i ng an ar bi t r at i on awar d.   Wi sconsi n St at .  § 788. 10 
r equi r es an awar d t o be vacat ed " [ w] her e t he awar d was pr ocur ed 
by cor r upt i on,  f r aud or  undue means" ;  " [ w] her e t her e was evi dent  
par t i al i t y  or  cor r upt i on on t he par t  of  t he ar bi t r at or s" ;  
" [ w] her e t he ar bi t r at or s wer e gui l t y of  mi sconduct  .  .  .  or  any 
ot her  mi sbehavi or  by whi ch t he r i ght s of  any par t y have been 
pr ej udi ced" ;  or  " [ w] her e t he ar bi t r at or s exceeded t hei r  power s,  
or  so i mper f ect l y execut ed t hem t hat  a mut ual ,  f i nal  and 
def i ni t e awar d .  .  .  was not  made. "   Sect i on 788. 11 r equi r es an 
ar bi t r at i on awar d t o be modi f i ed i f  " t her e was an evi dent  
mat er i al  mi scal cul at i on of  f i gur es or  an evi dent  mat er i al  
mi st ake" ;  " [ w] her e t he ar bi t r at or s have awar ded upon a mat t er  
not  submi t t ed t o t hem" ;  or  " [ w] her e t he awar d i s i mper f ect  i n 
mat t er  of  f or m[ . ] "  
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exami ned t he r el evant  f act s,  appl i ed a pr oper  st andar d of  l aw,  

and r eached a concl usi on t hat  a r easonabl e j udge coul d r each[ . ] "    

¶86 The ci r cui t  cour t  di d not  pr ovi de any i ndi cat i on t hat  

i t  consi der ed t he evi dence set  f or t h by Donaubauer  or  hi s c l ai m 

t hat  t he appr ai ser s mi sunder st ood t hei r  t ask.   I t  mer el y st at ed 

t hat  f i ndi ng no i ndi cat i on of  f r aud,  i t  woul d not  al l ow 

di scover y:  

I f  t her e was a whi f f  of  f r aud or  some i ndi cat i on t hat  
t hi s pr ocess l acked i nt egr i t y,  I  woul d t hi nk under  
t hose ci r cumst ances,  when you ar e t al k i ng about  a 
f r aud her e,  i t  woul d be a f r aud on t he Cour t  and t hat  
I  consi der  ver y ser i ous.   I  t hi nk t he Cour t  under  
t hose ci r cumst ances woul d have i nher ent  power  t o do 
what ever  i s necessar y t o r i ght  t hat  k i nd of  a 
s i t uat i on.   .  .  .  As I  sai d ear l i er ,  I  don' t  see t hat  
t ype of  a s i t uat i on pr esent  her e.   I  don' t  see Mr .  
Donaubauer  or  any par t y t o t hi s  appr ai sal  pr ocess as 
bei ng ent i t l ed t o use al l  of  t he di scover y mechani sms 
of  Chapt er  804[ . ]  

¶87 Yet ,  f r aud i s not  t he onl y c i r cumst ance under  whi ch an 

appr ai sal  awar d shoul d be vacat ed.   Thi s cour t  has st at ed,  and 

t he maj or i t y agr ees,  t hat  an appr ai sal  can be vacat ed when t he 

appr ai ser s di d not  under st and t hei r  r ol e i n t he pr ocess.   

Maj or i t y op. ,  ¶25.   Dechant  v.  Gl obe & Rut ger s Fi r e I ns.  Co. ,  

194 Wi s.  579,  217 N. W.  322 ( 1928) .   Her e,  Donaubauer  pr esent ed 

evi dence t hat  t he appr ai ser s mi sunder st ood t hei r  r ol e i n t he 

pr ocess.   Wi t hout  di scover y,  however ,  he i s depr i ved of  an 

oppor t uni t y t o subst ant i at e hi s c l ai m.  

¶88 Fundament al  f ai r ness r equi r es mor e.   I  concl ude t hat  

t he c i r cui t  cour t  er r oneousl y exer ci sed i t s di scr et i on by 

quashi ng Donaubauer ' s di scover y r equest  and t hus denyi ng 
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Donaubauer  a meani ngf ul  oppor t uni t y t o subst ant i at e and be hear d 

on hi s c l ai m.    

¶89 For  t he r easons set  f or t h above and because t he 

maj or i t y f ai l s  t o est abl i sh even mi ni mum st andar ds f or  f ai r ness 

i n t he appr ai sal  pr ocess,  I  r espect f ul l y di ssent .  

¶90 I  am aut hor i zed t o st at e t hat  Chi ef  Just i ce SHI RLEY S.  

ABRAHAMSON j oi ns t hi s di ssent .    
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