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M1 M CHAEL J. GABLEMAN, J. This is a review of a
publ i shed decision of the court of appeals! affirming the entry
of summary judgnent agai nst Joseph Donaubauer ("Donaubauer") by
the Grcuit Court for MIlwaukee County, Francis Wasielewski,
Judge. This case is a dispute between an insurer and an insured
over the proper replacenent value of a home that had burned
down. Donaubauer, the honmeowner, challenges the validity and
outcone of an appraisal award determ ning the replacenent val ue
of the hone.

12 Three issues concern us today. First, did the circuit
court err when it conpelled Donaubauer to participate in the
bi ndi ng apprai sal process? Second, should the appraisal award
be vacated or nodified? Third, did the circuit court err in
denyi ng Donaubauer's request to depose the appraiser and a third
party contractor who assisted in the appraisal process??

13 W hold that the circuit court did not erroneously
exercise its discretion in enforcing the agreenent between the
parties to participate in the binding appraisal process. e
also hold that the circuit court properly affirmed the appraisal
award because there was no evidence that the appraisers engaged

in fraud, bad faith, naterial mstake, or that they |acked

! Farmers Auto. Ins. Ass'n v. Union Pac. Ry. Co., 2008 W
App 116, 313 Ws. 2d 93, 756 N. W 2d 461.

2 Donaubauer also argues that the circuit court erred in
granting Farmers summary judgnment on his breach of contract and
bad faith clains. W find l[ittle nmerit in these clains and w ||
allow the court of appeals' opinion to be the final word on
t hese i ssues.
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understanding of their contractually assigned task. Finally, we
hold that the circuit court did not erroneously exercise its
di scretion when it denied Donaubauer the opportunity to conduct
di scovery into the appraisal process. For these reasons, the
hol di ng of the court of appeals is affirned.

l. BACKGROUND

14 On April 15, 2003, Joseph Donaubauer's hone |ocated at
9277 South Pennsylvania Avenue in QOak Creek, Wsconsin was
conpletely destroyed by a fire. Apparently, sparks from a Union
Pacific train running near Donaubauer's hone started a grass
fire that spread to his property.

15 Donaubauer had purchased a honmeowner's insurance
policy from The Farners Autonobile Insurance Association
("Farmers")® with a policy period running from Cctober 1, 2002,
t hrough October 1, 2003. The policy had several different types
of coverage.

16 First, Donaubauer's policy <contained a "Dwelling"
coverage for which he received $301,350. This paynent consisted

of the full $287,000 limt of liability under this coverage,

plus five percent for debris renoval. Donaubauer also had
"Personal Property" coverage. Farnmers paid the full limt of
$172,200 for this coverage. Third, Donaubauer's policy had

"Loss of Use" coverage for which Farmers paid an additional

3 Donaubauer originally named Pekins |nsurance Conpany as
t he defendant. In its answer to Donaubauer's conplaint, Pekins
stated that it was Farners who issued Donaubauer's policy. This
was reflected i n Donaubauer's anmended conpl ai nt.
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$57,400—again the full limt for that policy coverage. Thus,
apart from the coverage for replacenent value at issue in this
case, Farners paid Donaubauer approximately $530,950 for clains
relating to his home burning down.*

17 The coverage Donaubauer purchased also included a
"Hone Guard Endorsenent" (hereafter, the "Policy"). The Policy
provi ded additional coverage above the $287,000 "Dwelling" limt
if the cost to replace the hone was nore than this anount.
Several provisions of the Policy are relevant to this dispute.

18 The Policy defines "replacenent value" as "the current
cost at tinme of loss, wthout deduction for depreciation, to
repl ace the damaged, destroyed or stolen property with articles
of like kind and quality."

19 In order to receive benefits under the Policy, the
contract provided: "You agree to . . . [r]epair or replace the
damaged dwelling with equivalent construction and use on the
same premises."® In another place it further specifies
"[Farmers] wll not be liable for any loss wunder this

endorsenment until actual repair or replacenent is conpleted.”

* Donaubauer's first and anmended conplaint in his |awsuit
di sputed the anmount paid out from the regular policy, separate
from the Hone CGuard Endorsenent issue. However, by the end of
2004, Donaubauer received full paynents under these liability
categories, and these coverages are not issues on appeal.

°® Farmers is not requiring that Donaubauer replace his
dwelling at the sane |ocation. In this case, that would be
i npossi ble because city regulations now preclude him from
rebui l ding his residence on the sane property.

4
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10 The Policy also contained what we wll <call the
"appraisal clause." It states as follows:
Appr ai sal . If you and we fail to agree on the anpunt
of loss, either may denmand an appraisal of the |oss.
In this event, each party wll choose a conpetent
appraiser within 20 days after receiving a witten
request from the other. The two appraisers wll
choose an unpire. |If they cannot agree upon an unpire

wi thin 15 days, you or we nay request that the choice
be nmade by a judge of a court of record in the state

where the residence premises is |ocated. The
appraisers will separately set the amount of loss. |If
the appraisers submt a witten report of an agreenent
to us, the anobunt agreed upon will be the anmount of
| oss. If they fail to agree, they will submt their
differences to an unpire. A decision agreed to by any
two will set the amount of | oss.

11 After his honme burned down, Donaubauer submtted a
claim under the Policy. Donaubauer then obtained an estinate
for the replacenent value of his hone of approximtely $553, 000.
In June 2003, Farners obtained its own estimate of the
repl acenent value; it totaled $380, 819. Donaubauer argued that
this offer was substantially below the true replacenent value
and in the latter part of 2003, Farners increased its offer to
$471, 000.

112 On April 12, 2004, Donaubauer filed suit in the
M | waukee County Circuit Court,® alleging that Farmers refused to
pay him the replacenent value of the hone pursuant to the terns

of the Policy. Hs clains included mi srepresentation, bad

® Farmers also filed suit against Union Pacific Railway
Conpany on April 2, 2004. On June 10, 2004, all parties
stipulated to consolidating the two cases. Union Pacific is not
a party on appeal.
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faith, and breach of contract. Farmers responded that they had
no obligation to pay under the Policy until Donaubauer actually
replaced his honme, which he had not done.

13 Litigation regarding Donaubauer's contract clains
ensued. On January 24, 2005, Donaubauer obtained another
estimate for the cost of rebuilding his hone, this tinme for
$720, 309.

114 On March 22, 2005, Farners sent a letter to Donaubauer
rai sing several issues. Farmers stated that the Honme Cuard
Endorsenent was clear that disbursenent under the Policy was
contingent upon Donaubauer actually repairing or replacing the
dwel |'i ng. Farmers also asserted that the lawsuit violated the
Policy and demanded resolution of the disagreenent over the
replacenent value via the process outlined in the Policy's
apprai sal cl ause. Farmers stated that the Policy's appraisal
cl ause, once invoked, was binding on the parties. Farmers al so
named its designated apprai ser pursuant to the appraisal clause,
and requested that Donaubauer designate his appraiser. Finally,
Farmers stated that if Donaubauer "disagrees with the analysis
set forth herein,” he should respond in witing with "the | egal
and factual basis for the disagreenent."”

115 On March 25, 2005, Donaubauer sent a reply letter
stating that he understood Farnmers was requesting an appraisal
and that he had to respond within 20 days (per the Policy).
Donaubauer had recently had surgery, however, so he requested
that Farners toll the 20 day requirenent wuntil Donaubauer's
doctor determned he was healthy enough to continue with the

6
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[itigation. Farmers pronmptly responded by letter and granted
Donaubauer's request.

116 On My 12, 2005, Donaubauer's attorney called the
attorney for Farnmers and infornmed him that Donaubauer was close
to recovery, and that Donaubauer had agreed to the appraisal
process referenced in the previous correspondence. Far ners'
attorney confirnmed this conversation by letter that sane day,
requesting that Donaubauer select his appraiser when he was
sufficiently well.

17 The next day, May 13, 2005, Donaubauer's attorney
confirmed by letter that Donaubauer was "willing to fulfill his
contractual obligations and participate in the appraisal that
your client has requested.™ Donaubauer confirmed again via
letter on June 1, 2005, that he was "able to participate in the
apprai sal process" and asked to be contacted regardi ng the next
st ep.

118 Farners followed up on June 9, 2005, by explaining
that the appraisal process would comence wth Donaubauer's
sel ection of an appraiser. The parties' respective appraisers
would then select a third appraiser, the unpire, and proceed
with the appraisal process outlined in the Policy. On June 27,
2005, Donaubauer informed Farners of his sel ected appraiser.

119 On July 26, 2005, Farnmers noved for sunmary judgnent
and dismssal of Donaubauer's lawsuit on the grounds that
Farmers had no obligation to make paynents under the Policy
unti | Donaubauer conpleted repair or replacenent of the
dwel i ng. On Septenber 16, 2005, the M| waukee County Circuit

7



No. 2007AP1992

Court agreed that, under the Policy, Donaubauer had to conplete
the actual repair or replacenent of his honme before Farmers was
obligated to namke further paynents. The court dismssed wth
prejudi ce Donaubauer's clainms and causes of action for
m srepresentation, and deferred ruling on Donaubauer's other
clains until after the appraisal process had been conpl et ed.

120 On Septenber 29, 2005, Donaubauer sent a letter to
Farnmers indicating that he would only continue the appraisal
process if it was not conducted pursuant to the Policy, and was
sinply considered part of the nediati on process and non- bi ndi ng.

21 On COctober 10, 2005, Farners sent a response in which
it stated that it was "not willing to deviate from the appraisal
process that our Clients agreed to as is set forth in the
i nsurance policy." On Cctober 21, 2005, Donaubauer replied that
he was agreeing to continue with the Policy's appraisal process
except to the extent that it would be binding. Far mer s
responded again on Cctober 27, 2005, that it was unwilling to
agree to an appraisal process that was not binding because the
Policy provided for binding appraisal, because non-binding
appraisal would be a waste of tinme, and because Donaubauer had
al ready agreed to the appraisal process.

122 On Novenber 17, 2005, Farnmers asked the circuit court
to enforce the appraisal agreenment between the parties.
Donaubauer acknow edged that he had agreed to the appraisal
process outlined in the Policy, but he argued that the Policy's
apprai sal process was not binding, and that Farnmers had m sled
him into thinking it was binding. He further argued that the

8
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court should relieve him from the agreenent because under Lynch

v. Am Famly Mit. Ins. Co., 163 Ws. 2d 1003, 1011-14, 473

N.W2d 515 (C. App. 1991), he asserted, an insured is not
required to participate in the appraisal process when the
i nsurance conpany failed to demand the appraisal prior to the
insured's |awsuit. Farnmers argued that the appraisal clause,
once invoked by either party, was binding on the parties.
Farmers also nmaintained that it would set bad precedent to allow
Donaubauer to withdraw from an agreenent because he subsequently
found case |law that m ght have, if known earlier, led the party
to take a different course of action. On January 10, 2006, the
circuit court rejected Donaubauer's argunents and granted
Farmers' notion to enforce the agreenent.

23 After additional disputes regarding the neaning of
"current replacenent cost,"’ the appraisal process noved forward.
The apprai sers obtained information about the honme from nunerous
sources, including governnment records and personnel, information
supplied by Donaubauer, and even the individual who installed
t he cabi nets i n Donaubauer's hone.

124 On Septenber 8, 2006, all three appraisers, including

Donaubauer's sel ected appraiser,® agreed on a replacenent val ue

" On April 14, 2006, Donaubauer nmoved for declaratory
judgnent, asking the circuit court to declare that "current
replacenent cost” found in the Home Guard Endorsenent neans the
cost at the tine of the appraisal, and not the cost at the tine
of the | oss. The circuit court granted Donaubauer's notion on
June 23, 2006

8 By this point, Donaubauer had selected a different
apprai ser than his original choice.
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of $396,260.75 and an actual cash value of $248,579.68. The
appraisal award itself was a two-page docunent item zing the
conponents of the award, along with the replacenent cost and
actual cash value for each.?® It was signed by each party's
sel ected apprai ser and the unpire.

125 Around this sanme tinme, the honebuilder the appraisers
had worked with to conpute their award submtted a hone proposa
to Donaubauer. This proposal included interior and exterior
| ayout plans, and a detailed listing of included features such
as hardwood floors, a security system and air conditioning, to
name a few The proposed hone was 3,264 square feet, and the
contract price was listed at $356,718.75.° This home proposa
was not part of the appraisal award.

26 Donaubauer was unhappy with the appraisal award, and
on Decenber 7, 2006, filed a notion with the circuit court to
have the award vacated or nodified. Donaubauer argued that the
appraisers failed to appreciate their role in the process. He
pointed first to the comunications between the appraisers,
whi ch he had obtained, claimng that they displayed significant

confusion by the appraisers and inappropriate judgnments

® The item zed conponents of the appraisal award were as
foll ows: dwelling, second floor kitchen, septic system exterior
concrete, exterior blacktop, shed by garage, outbuildings,
trees, sod, flowers, plants, and shrubs.

“ This price is just under $40,000 less than the
repl acenent value award. Presumably this is to allow for
addi tional costs or upgrades not included in the proposal, like
appl i ances.

10
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regarding the attractiveness or unattractiveness of certain
features of his original home. These judgnents influenced their
award, he maintained.! Donaubauer also pointed out that the
home proposal from the third-party contractor was nore than 600
square feet smaller and canme with conpletely different design
features than his old hone. He asserted that this also shows
the appraisers did not understand their role. On Decenber 15
2006, Donaubauer infornmed the circuit court of his desire to
conduct depositions of the appraisers and possibly the hone
builder in order to support his nmotion to vacate or nodify the
apprai sal award.

127 On  February 8, 2007, Farmers noved to quash
Donaubauer' s di scovery. On March 21, 2007, Farners renewed its
nmotion for summary judgnent on Donaubauer's breach of contract
claim On May 16, 2007, Judge Wasielewski granted Farners'
motion to quash Donaubauer's discovery requests and denied
Donaubauer's notion to nodify or vacate the appraisal award.

128 On June 1, 2007, Donaubauer noved for a stay of the
circuit court proceedings until after the court of appeals
determ ned whether it would accept Donaubauer's petition for

| eave to appeal a non-final order. On June 13, 2007, Farners

1 one e-mail fromJuly 26, 2006, questioned the appropriate

cost for "a debatable frivolous kitchen." Anot her e-mail from
August 11, 2006, called Donaubauer's original hone a "very
i nefficient and relatively aest hetically unattractive

structure,” noting that the appraisers would be "presenting a
conparabl e structural quality but wvastly inproved nodern day
dwel i ng. ™

11
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moved for summary judgnent on Donaubauer's bad faith claim On
June 20, 2007, Judge Wasi el ewski denied Donaubauer's notion to
stay the circuit court proceedings, and granted Farners' renewed
nmotion for sunmmary judgnent on Donaubauer's breach of contract
cl ai ns. On July 24, 2007, Judge Wasielewski granted Farners'
nmotion for summary judgnent on Donaubauer's bad faith clains.

29 Donaubauer then appealed, and in a published deci sion,
the court of appeals rejected Donaubauer's clains, affirmng the
circuit court on all counts.?'? We accepted review and now
addr ess Donaubauer' s cl ai ns r egar di ng hi s conpel | ed
participation in the appraisal process, vacating or nodifying
the appraisal award, and the denial of discovery into the
apprai sal award.

1. STANDARD OF REVI EW
30 This case involves the construction of an insurance

contract, which we review de novo. Cunni ngham v. Metro. Life

Ins. Co., 121 Ws. 2d 437, 450, 360 N.W2d 33 (1985). W are
al so reviewng the decisions of the circuit court on whether to
grant discovery and relieve Donaubauer from his agreenent to
participate in the appraisal. W review these decisions for

erroneous exercise of discretion. Schauer v. DeNeveu Honeowners

Ass'n, 194 Ws. 2d 62, 70, 533 N.W2d 470 (1995); Earl v. Qulf &

W Mg. Co., 123 Ws. 2d 200, 204, 366 N WwW2d 160 (C. App.

2 1n addition to the three issues we address today, the
court of appeals rejected Donaubauer's bad faith and breach of
contract clains, as well as a claim that the circuit court
denied him various constitutional rights. Farmers Auto. |Ins.
Ass'n., 313 Ws. 2d 93, 1123-40.

12
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1985). W review the trial court's decision to grant sunmary
judgment to Farnmers and confirm the appraisal award de novo.

Geen Spring Farns v. Kersten, 136 Ws. 2d 304, 315-17, 401

N. W2d 816 (1987).
[11. DI SCUSSI ON
A

131 The first issue is whether the circuit court erred in
conpel l'ing Donaubauer to participate in the binding appraisal
process. Donaubauer maintains that he did not agree to engage
in binding appraisal, only the appraisal process specified in
the appraisal clause of the Policy, which he believes is non-
bi ndi ng.

132 The circuit court's decision to grant Farnmers' notion
to enforce the out-of-court witten agreenment between the

parties was within the trial court's discretion. Gaugert v.

Duve, 2001 W 83, 144, 244 Ws. 2d 691, 628 N.W2d 861. W |ook
for reasons to sustain a trial court's discretionary decision.
Schauer, 194 Ws. 2d at 71. W will not reverse the court's
discretionary act if the record indicates that the court
exercised its discretion and that there was a reasonable basis

for the court's decision. State ex rel. ML.B. v. D.GH, 122

Ws. 2d 536, 542, 363 N.W2d 419 (1985); M cro-Managers, Inc. v.

Gregory, 147 Ws. 2d 500, 515, 434 N.W2d 97 (C. App. 1988).
Wil e reasonable persons nay disagree with a court's action,
"all that this court need find to sustain a discretionary act is
that the trial court examned the relevant facts, applied a
proper standard of law, and, wusing a denonstrated rational

13
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process, reached a conclusion that a reasonable judge could

reach. ™ Loy v. Bunderson, 107 Ws. 2d 400, 414-15, 320 N W2d

175 (1982).

133 Donaubauer concedes that he agreed to participate in
the appraisal process specified in the appraisal clause of the
Pol i cy. *3 Donaubauer argues that he should not have been
conpelled to participate in binding appraisal, though, for two
reasons. First, he asserts that the appraisal process in the
Policy was non-binding. Second, he argues that the circuit
court was wong to force him to abide by an agreenent when
Lynch, 163 Ws. 2d at 1011-14, according to Donaubauer
precludes an insurance conpany from invoking a Policy's
apprai sal process after a lawsuit has been filed, and when the
i nsurance conpany had a reasonable anobunt of tine to invoke the

apprai sal process before the suit comenced.

13 Even if he had not conceded this point, the evidence is
overwhel m ng that this IS the case, particularly the
correspondence between the parties from March 2005 through June
2005. Farmers specifically referenced the Policy's appraisal
process in its Mrch 22, 2005 letter and denmanded that
Donaubauer follow that process. Donaubauer responded March 25
2005, requesting that the 20 day response period specified in
the appraisal process be tolled due to Donaubauer's bad health
The May 12, 2005, letter from Farmers confirnms an earlier phone
call indicating Donaubauer "has agreed to the appraisal process
referenced in ny earlier letters.” A followup letter from
Donaubauer's attorney the next day, My 13, 2005, explicitly
confirnmed that Donaubauer "is willing to fulfill his contractua
obligations and participate in the appraisal that your client
has requested.” Addi ti onal correspondence between the parties
in June 2005 regards the selection of appraisers as required by
the Policy's appraisal process. Furthernore, on severa
occasions before the «circuit court, Donaubauer's attorney
admtted that he had agreed to the appraisal process specified
in the Policy.

14
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134 Regarding his first argunent, Donaubauer is sinply
wong that the Policy's appraisal process is non-binding. The

apprai sal clause in the Policy provides:

Appraisal. If you and we fail to agree on the anount
of loss, either may denmand an appraisal of the |oss.
In this event, each party wll choose a conpetent
appraiser within 20 days after receiving a witten
request fromthe other. The two appraisers will choose
an unpire. If they cannot agree upon an unpire within
15 days, you or we may request that the choice be made
by a judge of a court of record in the state where the
residence premse is located. The appraisers wll
separately set the anmount of loss. If the appraisers
submt a witten report of an agreenment to us, the

anount agreed upon will be the anmobunt of loss. If they

fail to agree, they will submt their differences to

an unpire. A decision agreed to be any two wll set

t he amount of | oss.
This provision is plain and unanbi guous. It provides for an
apprai sal process that may be invoked by either party. If and

when one party invokes this clause, the other side nust abide by
it. Each party then selects its own appraiser, and the
appraisers select an unpire (or if they cannot, a judge does
S0). The appraisers work to determ ne the anpunt of |oss, and
the anount agreed upon by any two appraisers "will set the

amount of loss."'* The text of the provision clearly provides

4 The dissent argues that because the word "binding" or
some form thereof is not in the appraisal clause, the clause is
not sufficiently explicit so as to be binding. D ssent, 964
This is an odd argunent. The dissent cites no authority for the
proposition that a clause needs to have the word "binding" in
order to be so. The clause itself, as the circuit court and
court of appeals found abundantly obvious, is unanbiguously
bi ndi ng when validly invoked.

15
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for an appraisal process that may be invoked by either party and
"Wwill set the amount of |oss" upon its conpletion.®®

135 Donaubauer's second argunent is that he justifiably
relied on Farners' representations that Donaubauer must
participate in the appraisal process once invoked by Farners.
The root of Donaubauer's problem with the agreenent is that,
after agreeing to the appraisal process, he found a case (Lynch)
that he believes would have allowed him to refuse Farmer's
demand to participate in the Policy's appraisal process. He
asserts that this neans Farnmers msrepresented the Policy's
provi sions, that there was a nutual m stake of |law, and that the
circuit court should have allowed him to wthdraw from his
agreenent to participate in the appraisal process.

136 Initially, we note, though we need not decide, that it
is far from conclusive that Lynch would have prevented Farners
from invoking and enforcing the appraisal process here as
Donaubauer asserts. Lynch did not hold that invocation of a
bi nding appraisal clause is per se precluded after one party
files suit. Rat her, Lynch held that the insurer in that case
could not invoke the appraisal clause when it "had anple

opportunity” to do so before suit was filed. Lynch, 163 Ws. 2d

1> Donaubauer also argues that he believed the appraisal
process was non-binding all along. This is an unpersuasive
argunment . In Farners' first letter regarding the appraisal
process in March, Farners stated that the apprai sal process was
bi nding, and explicitly asked Donaubauer to respond in witing
if he disagreed with this analysis. Donaubauer never responded,
and instead sinply affirmed that he would abide by his
contractual obligations and proceed with the appraisal process.

16
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at 1013. W need not reach Lynch's application here because the
parties agreed in witing to the appraisal process specified in
the Policy.

137 It is also clear that there was no nutual m stake as
Donaubauer cl ai ns. A mutual mstake is "one reciprocal and

conmon to both parties, where each alike labors wunder a

m sconception in respect to the terns of the witten
i nstrunment.” Cont'l Cas. Co. v. Ws. Patients Conp. Fund, 164
Ws. 2d 110, 117, 473 N.W2d 584 (C. App. 1991). "[A] party's

mstake as to the scope, neaning or inpact of a witten
instrument is a ground for attacking the validity of a contract
only if the mstake is based on a past or present fact."

M | waukee Wwnmen' s Med. Serv. , | nc. V. Schei dl er, 228

Ws. 2d 514, 526, 598 N.W2d 588 (Ct. App. 1999) (citing Cont'l
Cas. Co., 164 Ws. 2d at 118 (enphasis added)).

138 A party entering into an agreenent, though, IS
responsi ble for evaluating the obligations it takes on before

entering into that agreenent. See Pac. Indem Co. v. Wrenbek,

183 F. Supp. 252, 255 (E.D. Ws. 1960). A mstake of law by a
party who fails to research and protect its legal rights, and
who fails to fully consider the |egal consequences of entering
into an agreenent, particularly when that party is represented
by counsel, does not usually constitute grounds to rescind the

agreenent . See M|l waukee Winen's Med. Serv., Inc., 228

Ws. 2d at 526.
139 Here, there was no nutual m sconception regarding a
past or present fact. The issue is that Donaubauer did not

17
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contest Farners' assertion that he nust submt to binding
appraisal. Certainly, even had he known about Lynch, Donaubauer
could have entered into the agreenent to submt to the Policy's

apprai sal process anyway. As the court of appeal s expl ai ned:

[We are not aware of any authority that permts a
party to withdraw from an agreenent based on that
party's ignorance of case |law that m ght have affected
a decision whether to enter into that agreenent. A
rule that allowed a party to undo an agreenent based
on what was discovered during post-agreenent |egal
research would make all agreenents hostage to
agr eenent - r enor se.

140 The ultimate question on review s even nore
deferential. W are confined to determ ning whether the circuit
court erroneously exercised its discretion in enforcing the
agreenent between the parties. The circuit court had anple
reason to bind Donaubauer to his word. Allowing a party to
withdraw from an agreenent because it did not apprehend the
applicable |aw beforehand sets a dangerous precedent. At the
end of the day, "[t]he fact that a[n] [agreenent] appears by
hi ndsi ght to have been a bad bargain is not sufficient by itself

to warrant relief." Past ernak v. Pasternak, 14 Ws. 2d 38, 46

109 N W2d 511 (1961). The «circuit court exercised its
discretion in this regard and had a reasonable basis for its
deci si on. Therefore, the circuit court did not err in
conpel ling Donaubauer to participate in the binding appraisal

process to which he previously agreed.

18
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B

141 The second issue is whether the circuit court should
have vacated or nodified the appraisal award. Donaubauer
asserts that the appraisal award should be vacated because the
apprai sers did not understand their task.

142 The appraisal process is usually conducted pursuant to
a contract, here a contract for insurance. A court's review of
an appraisal award is therefore grounded in principles of
contract interpretation.'® An appraisal process is an agreement
by parties to a contract to allow third party experts to
determne the value of an item The court's role is not to
determ ne whether the third party experts accurately valued the
item (as if the court itself could do better job), but whether
the third party experts understood and carried out the
contractual ly assigned task. The obvious point of contracting
for an appraisal process is to keep a jury or court out of that
deci si on. Courts have an obligation to enforce this aspect of
an agreenment between parties by asserting only Iimted power to

revi ew apprai sal awar ds.

1 The parties spend significant time in their briefs
conparing arbitration and appraisals—a conparison that is apt

in mny ways and prevalent in the scholarly literature.
However, arbitration is governed by statute in Wsconsin, while
apprai sals are not. Qur treatnment of the appraisal process is

informed by common |aw, contract interpretation, comon sense
and the efficient adm nistration of justice.
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143 Appraisals also deserve a nore deferential review
because the appraisal process is a fair and efficient tool for
resol ving di sputes. First and forenost, the process is fair to
both parties. It allows each to appoint an appraiser of their
own |iking, wth a neutral unpire as the deciding vote.
Appraisals also pronote finality, are tine and cost-efficient,
and place a difficult factual question—the repl acenent val ue of
an item—+nto the hands of those best-equipped to answer that
guesti on. As a form of alternative dispute resolution, the

apprai sal process is favored and encouraged. See generally,

State v. P.G Mron Constr. Co., 181 Ws. 2d 1045, 1055, 512

N.W2d 499 (1994) ("It has been the policy of this state and
this court to foster arbitration as an alternative to
[itigation. The advantage of such a process lies in the
avoi dance of the formalities, delay, and expense of litigation."
(citations omtted)).

44 Appraisals, then, are presunptively valid. They
should not be lightly set aside, even if the court disagrees

wth the award. Dechant v. G obe & Rutgers Fire Ins. Co., 194

Ws. 579, 581, 217 N W 322 (1928). An appraisal nmay be set
aside only upon the showing of fraud, bad faith, a material
m stake, or a lack of understanding or conpletion of the

contractually assigned task. ld.; see also 44A Am Jur. 2d

| nsurance 8§ 1665 (2009); Cent. Life Ins. Co. v. Aetna Cas. &

Sur. Co., 466 N.W2d 257, 260 (lowa 1991); Wlls v. Am States

Preferred Ins. Co., 919 S W2d 679, 683 (Tex. App. 1996).

Unhappi ness with the anmount of an appraisal award is not enough
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to set it aside. Dechant, 194 Ws. at 581 (holding that even a
substantial difference between the appraisal award and the | oss
as determned by the jury was not sufficient to set aside an
awar d) .

145 Review of an appraisal award should usually be limted

to the face of the award.!” See Quinn v. New York Fire Ins. Co.,

22 Ws. 2d 495, 500-02, 126 N W2d 211 (1964) (holding that
because the face of the appraisal award did not include the
actual cash value as required by the Policy, the award, on its
face, did not conmply with the requirenents of the Policy and
should be set aside). |If fraud, bad faith, nmaterial m stake, or
a lack of understanding of the process are reasonably
inplicated, it is within a judge's discretion to allow further

inquiry or discovery. Utimately, the greater danger in

7 The dissent takes issue with this statement, believing
that this approach does not ensure a fair appraisal process.
Di ssent, 9173-74. It is the dissent's approach, however, that
i s radical.

The dissent neglects the fact that the parties contracted
for the appraisal process. Thus, a deferential review is in
accord with the parties' bargained-for agreenent. In addition,
we have not stated that review is always limted to the face of
t he award. Rat her, we have stated that review is wusually
limted to the face of the award. This gives the circuit judge
di scretion to exercise his or her judgnent in the interests of
fairness, while also ensuring that appraisals are not readily
subject to challenge in courts, and are given the deference they

deserve. Finally, the dissent neglects the interests of
efficiency and finality. The purpose of alternative dispute
resolution nethods such as binding appraisal is to help

litigants resolve their di sputes relatively quickly and
i nexpensively. The dissent's approach would defeat this purpose
by expandi ng and protracting expensive and stressful litigation—
—the exact opposite purpose such clauses were intended to have.
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reviewi ng appraisal awards is not an unjust award, but litigants
second-guessing an award obtained as a result of a process to
whi ch they agreed. Courts nust not substitute their judgnent
for that of the appraisers.

46 In the case at bar, Donaubauer challenges the award on
the grounds that the appraisers did not understand their role in
the process. Here, the face of the award denonstrates that the
apprai sers understood and acconplished their contractual task.
The appraisal award item zed the conponents of the valuation and
gave the replacenent cost and actual cash value for each. The
award specified values for the dwelling itself, and gave
separate additional values for the second floor kitchen, septic
system exterior concrete, exterior blacktop, shed by the
garage, outbuildings, trees, sod, flowers, plants, and shrubs
Nothing on the face of the award denonstrates that the
apprai sers | acked understandi ng of their task.

147 Donaubauer asserts that the communications between the
parties evince a msunderstanding of their task. Since we see
not hi ng on the face of t he award that supports a
m sunder st andi ng, the comruni cations need not be exam ned. But
even if we took these conmmunications into account, we do not
believe they show what Donaubauer all eges. When viewed in
context, they appear to be the normal back-and-forth between
appraisers in an effort to ascertain the true replacenent val ue.
Donaubauer's focus on the appraisers' conmunications enbodies
precisely the kind of second-guessing of the appraisal process
we nust avoi d.
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148 Donaubauer also argues that the replacenent value in
the appraisal award was not sufficient to provide a replacenent
of like kind and quality as seen from the discrepancy between
his original honme and the proposed hone from the third-party
bui | der. He notes that the proposed honme was 600 square feet
smal ler, and did not contain many features that were included in
his original hone.

49 These are specious argunents. The sinple fact is that
the honme proposal was not part of the appraisal award. It was a
proposed hone design based on the amount of the award, but it
was not a part of the award. Donaubauer certainly had and has
the freedom to solicit additional design proposals from other
contractors that fit his desired specifications.®

150 The real issue, of course, is that Donaubauer feels
the award was too low. It may be that the award was low, and it
may be that Donaubauer cannot obtain a 4,000 square foot hone
with the sane specifications based on the award. Conversel vy,
the award nmay be too high. That is of no event. The salient
fact is that Donaubauer agreed to participate in the binding

apprai sal process he contracted for in his Policy. There is no

18 The dissent never addresses this fact. Rat her, the
di ssent specul ates that the honebuil der who submtted a proposed
home plan to Donaubauer "appeared to believe that the award was
insufficient to cover the cost of a home of I|ike kind and
quality to Donaubauer's original honme." Dissent, 974. No such
concl usion can persuasively be drawn fromthe fact that one hone
buil der submtted one bid and in so doing, omtted certain
features that were present in the destroyed hone. The record
contains no evidence of what sort of home Donaubauer could
receive with the appraisal award.
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credi ble evidence on the face of the award of fraud, bad faith,
material mstake, or a failure to understand the contractually
assigned task. Therefore, the award shoul d not be set aside.

C.

51 The final question is whether the circuit court erred
when it denied discovery into the appraisal process. Donaubauer
argues that because replacenent value of the home was at issue,
and his discovery requests were relevant to that issue, that his
di scovery requests were inproperly denied. He asserts that if a
prima facie case for fraud, bad faith, or failure to appreciate
the task exists, then discovery should be all owed.

152 W& agree that if the challenger of the award shows
prima facie evidence of a reviewable claim—fraud, bad faith,
material mstake, or a failure to understand or conplete the
contractually assigned task—then discovery is ©potentially
avai l able. Even so, the circuit court is vested with discretion
on discovery disputes. Earl, 123 Ws. 2d at 204. The record
here is clear that the trial judge exam ned the relevant facts,
applied a proper standard of |law, and reached a concl usion that
a reasonable judge could reach in precluding Donaubauer from
deposing the appraisers and the third-party contractor. See
Loy, 107 Ws. 2d at 414-415. The trial judge did not believe

the appraisers’' comunications displayed a m sunderstanding of
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their task, and this was a reasonable conclusion.' Therefore,
we hold that the trial court did not erroneously exercise its
di scretion when it deni ed Donaubauer's di scovery requests.
' V.  CONCLUSI ON

153 We hold that the circuit court did not erroneously
exercise its discretion in enforcing the agreenent between the
parties to participate in the binding appraisal process. e
also hold that the circuit court properly affirmed the appraisal
award because there was no evidence that the appraisers engaged
in fraud, bad faith, naterial mstake, or that they |acked
understanding of their contractually assigned task. Finally, we
hold that the circuit court did not erroneously exercise its
di scretion when it denied Donaubauer the opportunity to conduct
di scovery into the appraisal process. For these reasons, the
hol di ng of the court of appeals is affirned.

By the Court.—Fhe decision of the court of appeals is

af firned.

9 1n the hearing on this question, the trial judge was
presented with evidence of the appraisers’' comunications, but
enphasi zed that the parties had contracted for the appraisal
process, which he found was fair by its design. The trial court
noted that discovery and further inquiry into the appraisal
process would be unwarranted absent a showing of fraud, a |ack
of integrity in the process, partiality, or other serious
m sconduct . After consideration of these factors as applied to
the facts of the case, the court concluded that Donaubauer had
not presented sufficient cause to second guess the award, and
was not entitled to discovery. This is a manifestly reasonable
result and a sound exercise of judicial discretion by the tria
court.
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154 ANN WALSH BRADLEY, J. (di ssenting). Al t hough both
arbitration and appr ai sal are cont ract ual nmet hods for
alternative di sput e resol ution, t here are signi ficant
di ff erences. One difference lies in the statutory formality

established to define the parties' responsibilities and protect
their rights. “"Arbitration in Wsconsin is a formal procedure,
and the parties' rights and responsibilities are defined by
statute. . . . Appraisal in Wsconsin, on the other hand, is a
mechani sm of dispute resolution that is not regulated by statute
and, depending on the parties' agreenent subjecting thenselves
to an appraisal process, nmay or nmay not be formal." Lynch v.

Am Fam Mut . Ins. Co., 163 Ws. 2d 1003, 1010-11, 473

N.W2d 515 (Ct. App. 1991).

155 The apprai sal process nmay be less fornal t han
arbitration, but that does not nean that it can be less fair.?

156 Even though the exact process necessary to create a
fair method for resolving disputes through appraisal is not set
forth in the statutes, there nust be at |east a mninmmlevel of
process to ensure that the parties are heard and that an
apprai sal decision is fairly reached and reviewed. This is
especially inportant because the form appraisal clauses in
standard insurance policies, which are contracts of adhesion,
may result in a policyholder's forfeiture of the right to have a

jury determ ne the anount of | oss.

! See generally Timothy P. Law & Jillian L. Starinovich,
Wiat Is It Wrth? A Critical Analysis of |nsurance Appraisal,
13 Conn. Ins. L.J. 291 (2006-2007).
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157 The nmgjority, however , seens oblivious to the
necessity of establishing mninmm standards for fairness in the
apprai sal process because it: (1) allows for the forfeiture of
an inportant right by erroneously reading into the appraisa
clause the word "binding" where it does not exist; (2) appears
to constrain neaningful review of an appraisal award under nost
circunstances by limting review to the face of the award; and
(3) affirnms the circuit court's erroneous decision refusing to
permt Donaubauer to conduct necessary discovery in an action in
the circuit court to invalidate the appraisal award. Because
the majority fails to establish even mninmm standards for
fairness in the appraisal process, | respectfully dissent.

I

158 Before addressing the infirmties in the majority

opi ni on, I briefly describe its response to the issues
pr esent ed. The majority concludes that Donaubauer agreed to
bi ndi ng apprai sal —Rot just once, but tw ce. It interprets a

clause in the policy that the agreenment of two appraisers "wll
set the anpbunt of loss" as an explicit statement that the
apprai sal is binding. Majority op., 9134. Hedging its bets, it
al so determ nes that Donaubauer's letter stating that he was
"Wlling to fulfill his contractual obligations” amunts to a
second agreenent, and that "Donaubauer did not contest Farners'
assertion that he nust submt to binding appraisal.” Maj ority
op., 139.

59 In addition, the majority concludes that appraisals

are presunptively valid, and that they are fair because each
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party is allowed "to appoint an appraiser of their own I|iKking,
with a neutral unpire as the deciding vote." [|d. op., 143. |t
determnes that "[r]eview of an appraisal award should usually
be limted to the face of the award.” 1d., 945. Donaubauer
argues that the arbitrators' e-mail comunications are evidence
t hat t hey m sunder st ood their role in t he process.
Neverthel ess, the majority concludes, "Since we see nothing on
the face of the award that supports a m sunderstanding, the
communi cations need not be exam ned." Id., 947. Further, it
concludes that the «circuit <court correctly exercised its
discretion when it did not permt Donaubauer to conduct
di scovery in the circuit court action. Myjority op., T52.
|1

160 | examne first whether Donaubauer is bound by the

anount determined in the appraisal process and is thus

forecl osed from pursuing an action in a court of law. The right

to access courts in order to file a lawsuit for damages is an

important right for all citizens. "[Alny waiver of the right
must be clear and unanbi guous.” DeG oot v. Farnmers Mit. Hail
Ins. Co. of lowa, 643 NE 2d 875, 876 (lIl. App. 1994)

(determ ning that an appraisal clause simlar to clause before

us today did "not operate as a final and binding resolution of
the party's dispute” and did "not foreclose either party from
mai ntai ning an action in a court of law').

61 Appraisal clauses, like arbitration clauses, may be

bi ndi ng or nonbi ndi ng. In order to determne whether the
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apprai sal clause here was binding or nonbinding, we nust exam ne
the words of the insurance contract.

62 This exam nation has double inport here because of
Donaubauer's subsequent agreenent to "fulfill his contractual
obl i gations." See mmjority op., 117. Donaubauer's subsequent
agreenent is nothing nore or less than an agreenent to fulfill
the obligations set forth in his insurance contract.

63 The contract provides:

If you and we fail to agree on the anobunt of |oss,

either may demand an appraisal of the |oss. In this

event, each party Wil | choose a conpet ent

appraiser . . . . The appraisers wll separately set

the anount of |oss. If the appraisers submt a

witten report of an agreenent to us, the anount

agreed upon will be the anpunt of | oss. If they fail

to agree, they will submt their differences to the

unpire. A decision agreed to by any two wll set the

amount of | oss.

164 It IS particularly noteworthy that the words
"binding,"” "bind," or "bound" appear nowhere in this appraisal
cl ause. Such words, or a variation thereon, are conpletely
absent from the text. Yet both the majority and the circuit

court read the word "binding" into the clause where it does not
exi st .

165 The mmjority and the circuit court commt the sane
error: they <conflate the agreenent to participate in an
apprai sal process (which appears in the text of the clause) wth
an agreenent to be bound by the anmobunt determ ned in the process
(which does not appear in the text). See majority op., Y3 ("W

hold that the circuit court did not erroneously exercise its
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discretion in enforcing the agreenent between the parties to
participate in the binding appraisal process.").

166 | instead follow the basic principle of insurance
contract interpretation that any anmbiguity is construed against
the drafter of the policy. If Farmers wanted the contract to
provide for a binding appraisal process, it should have heeded
the advice offered to those who draft contractual appraisal
cl auses: when drafting a binding appraisal clause you should
expressly state that it is binding in order to avoid any

anbiguity. See Thomas J. Stipanowich, Contract and Conflict

Managenent, 2001 Ws. L. Rev. 831, 871 (discussing the nature
and process of decision making, including whether appraisals are
bi ndi ng or nonbinding, and stating: "[I]t behooves drafters to
make explicit the parties' expectations[.]"); see also Neil S.

Hecht, Variable Rental Provisions in Long Term G ound Leases, 72

Colum L. Rev. 625, 685 (1972) ("To anticipate [the] possibility
[that one of the parties is unwilling to accept the appraisers’
determnation], it is wise to add a clause providing that the
deci sion of the appraisers shall bind the parties[.]").

67 Insurance policies around the country follow that
advice and expressly state in the appraisal clause whether it is
bi ndi ng. See, for exanple, the clause set forth in another

W sconsin case, Bowran v. Faners |Insurance G oup of Conpanies:

You or we may demand appraisal of the loss. Each wll
appoi nt and pay a conpetent and disinterested

appraiser . . . . Each appraiser wll state separately
the actual cash value and the anpunt of |oss. An
award in witing by any two appraisers will detern ne
the anount payable, which shall be binding on the
parties.
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No. 1994AP661, wunpublished slip op. (Ws. C. App. Apr. 27,
1995) (enphasis added); see also Canfield v. Watertown Fire Ins.

Co., 55 Ws. 419, 12 NW 252 (1882), infra, 779 n.2 ("[T]heir

award in witing shall be binding on the parties hereto[.]") By

contrast, the words in the insurance contract before us sinply
fail to nmake binding the acceptance of the appraisal anount.
168 The sanme wordi ng—verbati m to Donaubauer's policy—was

examned in Merrinmack Miutual Fire Insurance Conpany v. Batts, 59

S.W3d 142 (Tenn. C. App. 2001). In that case, an insured
wanted to enforce the appraisal clause against the insurance
conpany. She argued that the appraisal clause in her honmeowners
policy was in essence a binding arbitration agreenment requiring
the insurance conpany to pay the full anpbunt of the appraisers’
cal cul ation of her |oss.

169 The court set forth the rules of construction for
i nsurance policies. It stated that "[t]he respective rights of
an insured and an insurance conpany are governed by their
contract of insurance." Id. at 148. "As with any other
contract, the courts nust give effect to the parties' intentions
as reflected in their witten contract of insurance.” Id.
Examining the exact words that are now before us, the court
concluded that the appraisal clause did not bind the insurance
conpany to pay the anmpbunt set by the appraisers. [|d. at 150.

170 Consistent with Mrrimck Mitual, Donaubauer was not

requi red under the express |anguage of the policy to be bound by
the anmount set by the appraisers. In fact, wunder Lynch v.

Anerican Famly Mitual |[|nsurance Conpany, 163 Ws. 2d 1003, he




No. 2007AP1992. awb

was nhot even bound to participate in any fashion whatsoever in
t he apprai sal process.

171 In Lynch, the court held that "an insurance conpany
may not demand an appraisal of a loss after the comencenent of
an action by the insured on that |oss when the insurance conpany
failed to demand the appraisal prior to the l[awsuit even though
it had an opportunity to do so." 1d. at 1008. Here, the facts
are clear. On April 15, 2003, Donaubauer's hone was destroyed
by fire. A year later, on April 12, 2004, he comenced a
lawsuit in the circuit court. Al nbst another year passed after
the comencenent of the action before Farnmers invoked the
appr ai sal clause and designated its appraiser. Far mer s
certainly had plenty of opportunity to demand an appraisal prior
to the cormencenent of the action and it sinply failed to do so.

172 When agreeing to participate in appraisal after
commencing litigation against Farmers, Donaubauer agreed only to
"fulfill his contractual obligations” under the policy. Her e
the parties' agreenent, as reflected in the policy, did not
expressly provide for binding appraisal. Accordingly, |1
conclude that Donaubauer is not bound to accept the anount
determined by the appraisal. He has not «clearly and
unanbi guously forfeited his right to have a jury decide the
i ssue of his damages.

1]

173 Having concluded that parties can be bound to an

apprai sal process without an explicit agreenent, the mgjority

appears to constrain any neaningful review of an appraisal award
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under nost circunstances. The majority opinion asserts that
“[r]eview of an appraisal award should usually be |limted to the
face of the award,” but that "[i]f fraud, bad faith, material
m stake, or a Jlack of understanding of the process are
reasonably inplicated, it is wthin a judge's discretion to
allow further inquiry or discovery.”" Myjority op., T45.

174 Here, Donaubauer pr esent ed evi dence t hat t he
apprai sers msunderstood their role. The appraisers' e-mail
comuni cations indicated that they mght not wunderstand that
they were required to provide an award that wuld permt
Donaubauer to build a new honme of "like kind and quality,” as
provided by the insurance policy. This inference is
strengthened by the fact that the very same honebuilder who
assisted the appraisers in calculating the anmount of the award
submtted a proposal for Donaubauer's new home—and it was 600
square feet smaller than the original hone. See mgjority op.,
125. Thus, the honebuil der appeared to believe that the award
was insufficient to cover the cost of a honme of |ike kind and
qual ity to Donaubauer's original hone.

175 Neverthel ess, despite the extrinsic evidence that the
appraisers failed to understand their role in the process, the
majority limts its reviewto the face of the award. It states:
"Since we see nothing on the face of the award that supports a
m sunder st andi ng, the comunications need not be examned."
Majority op., 147.

176 Rare wll be the case, however, where fraud, bad

faith, material mstake, or |ack of understanding of the process
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is apparent from the face of an appraisal award. The nmgpjority's
determ nation that review is usually limted to the face of the
award is thus tantamount to a conclusion that as long as the
appraisers provide dollar figures for several enuner at ed
categories, the award w Il stand. This determnation is not
adequate to ensure that appraisals are fundanentally fair.

977 Further, this hollow standard of review 1is not

mandated by our case law. The majority cites Quinn v. New York

Fire Ilnsurance Conpany, 22 Ws. 2d 495, 126 N W2d 211 (1964)

for the proposition that review "should usually be limted to
the face of the award,” but this is a mscharacterization of
Qui nn. In that case and under the terms of the policy, the
appraiser was required to appraise the actual cash value of

property damaged by fire. Neverthel ess, the award nade "no
reference to actual cash value; it sets forth only the loss.”
Id. at 500. The court determned that "The award, on its face,
does not conply wth the requirenents of the policy.”

Therefore, the court concluded that the appraisal award was "of
no effect."” 1d. at 502.

178 Quinn affirms the principle that when it is apparent
from the face of the award the arbitrators did not understand
the process, the award is invalid. However, it does not limt
the court's review to the face of the award. Nowhere does it
state that grounds for invalidating an appraisal award nust
usual |y be apparent on the award' s face.

179 In fact, our case law supports the opposite

concl usi on. In Canfield, 55 Ws. 419, the insured filed a
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lawsuit in court to set aside an appraisal.? The insured
testified that he was not permtted to present evidence to the

appraisers and that the appraisers incorrectly believed that

certain items were not covered by the insurance policy. The
court excluded the insured' s testinony. On  appeal, we
determned that the testinmony was wongly excluded. W stated

that the insured "may set up any matter which shows the award
invalid, whether such matter appears upon its face or not." |d.
at 424,

180 Here, the mjority breaks new ground by |limting,
under nost circunstances, a court's review of an appraisal to
the face of the award. The result wll often prevent any
meani ngful review at all.

81 In this case, the appraisal award is a two-page
docunent . The first page of the award contains: a signed
decl aration of the appraisers that they will act inpartially and
make a "true, just and conscientious award"; the selection of an
unpire; a statement of the qualifications of the unpire; and a
statenent of the total replacenent cost and actual cash val ue of
| oss. The second page provides an item zation of the total

repl acenent cost and the total actual cash value of the

2 Although the court in Canfield appears to use the terms
"appraisal” and "arbitration" interchangeably, the clause in the

i nsurance policy was for appraisal of the anount of loss: "If
di fferences of opinion should arise between the parties hereto
as to the anmpbunt of |oss or damge, the subject shall be
referred to two disinterested and conpetent nmen . . . who shal

ascertain, estimate, and appraise the |oss or damage, and their
award in witing shall be binding on the parties hereto[.]"
Canfield v. Watertown Fire Ins. Co., 55 Ws. 419, 420, 12 N W
252 (1882).

10
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followwng itenms: "dwelling”; "2nd floor Kkitchen"; "septic
systent; "exterior concrete"; "exterior blacktop"; "shed by
garage"; "outbuildings"; "trees"; "sod"; and "flowers, plants,
shrubs. "

182 It is clear from the face of the award that the
apprai sers assigned a replacenent cost and actual cash value for
itenms in the ten separate categories |isted above. VWhat is
invisible, however, is any explanation of how the appraisers
arrived at the replacenment cost and cash value of any of the
above itens. It is unclear whether the appraisers adhered to
the policy's definition of "replacenent value" as the cost of
repl aci ng Donaubauer's home with a home of "like kind and
quality." Unlike in arbitration where an arbitrator nust
explain his factual conclusions and legal reasoning in a witten
decision, there is no reasoning that can be tracked on the face
of this appraisal award. | f Donaubauer is correct and the
appraisers did not appreciate their role in the appraisal
process to determne the cost of rebuilding a hone of Iike kind
and quality, it would likely not be apparent from the face of
t he apprai sal award.

IV

183 Finally, the majority deprives litigants of the tools
necessary to substantiate a claimthat the appraisal process was
not fair. Here, Donaubauer filed an action in circuit court

seeking to invalidate the appraisal on the grounds that the

11
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apprai sers ni sunderstood their task.® He contends that he should
have been permtted to conduct discovery in the circuit court
action to bolster his clains. Specifically, he sought to depose
the appraisers to ascertain their understanding of the task.

184 Inportantly, Donaubauer does not request discovery

during an apprai sal process. Rather, he requests discovery in a

civil action filed in circuit court to vacate the appraisal
awar d. A basic tenet of <civil procedure is that relevant
evidence which is not privileged is discoverable. Ws. Stat.
§ 804.01(2)(a). Evi dence of the appraisers' understanding of

their role would be relevant to Donaubauer's claim

85 The majority agrees that the appraisal should be
vacated if the appraisers failed to understand their task, and
that discovery into this matter is potentially available if
Donaubauer made a prima facie showing that they m sunderstood
their task. Yet, w thout explaining the <circuit court's

reasoning, the mpjority sinply concludes that "the trial judge

3 W can be guided by the statutory standards for vacating
or nodifying an arbitration award. W sconsin Stat. § 788.10
requires an award to be vacated "[w] here the award was procured
by corruption, fraud or undue neans"; "[w] here there was evident
partiality or <corruption on the part of the arbitrators”;
“"[w] here the arbitrators were guilty of msconduct . . . or any
ot her m sbehavior by which the rights of any party have been
prejudiced"; or "[where the arbitrators exceeded their powers,
or so inperfectly executed them that a nutual, final and
definite award . . . was not nade." Section 788.11 requires an
arbitration award to be nodified if "there was an evident
material mscalculation of figures or an evident naterial
m stake"; "[w here the arbitrators have awarded upon a nmmatter
not submitted to theni; or "[w]lhere the award is inperfect in
matter of fornf.]"

12
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exam ned the relevant facts, applied a proper standard of | aw,
and reached a conclusion that a reasonable judge could reach[.]"
86 The circuit court did not provide any indication that

it considered the evidence set forth by Donaubauer or his claim

that the appraisers m sunderstood their task. It nerely stated
that finding no indication of fraud, it would not allow
di scovery:

If there was a whiff of fraud or sonme indication that
this process l|lacked integrity, | would think under
those circunstances, when you are talking about a
fraud here, it would be a fraud on the Court and that
| consider very serious. | think the Court under
those circunstances would have inherent power to do
whatever is necessary to right that kind of a
si tuation. . . . As | said earlier, I don't see that
type of a situation present here. | don't see M.
Donaubauer or any party to this appraisal process as
being entitled to use all of the discovery nechanisns
of Chapter 804[.]

187 Yet, fraud is not the only circunstance under which an
apprai sal award should be vacated. This court has stated, and
the majority agrees, that an appraisal can be vacated when the
appraisers did not understand their role in the process.

Majority op., 9125. Dechant v. Gdobe & Rutgers Fire Ins. Co.

194 Ws. 579, 217 N W 322 (1928). Her e, Donaubauer presented
evidence that the appraisers msunderstood their role in the
process. Wt hout discovery, however, he is deprived of an
opportunity to substantiate his claim

188 Fundanental fairness requires nore. | concl ude that
the ~circuit court erroneously exercised its discretion by

guashing Donaubauer's discovery request and thus denying

13
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Donaubauer a neani ngful opportunity to substantiate and be heard

on his claim

189 For the reasons set forth above and because the
majority fails to establish even mninmum standards for fairness

in the appraisal process, | respectfully dissent.

90 | am authorized to state that Chief Justice SH RLEY S.
ABRAHAMSON j oi ns this dissent.
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